Department of Financial Service

Ministry of Finance
Public Comments on the Report of the Inter-Ministerial Group on Deposit Taking.

In the recent past, the issue of unauthorised deposit taking or Ponzi Schemes
has been raised in a number of fora, including the Parliament. Standing Committee on
Finance (SCF), in its 21% Report on “Efficacy of Regulation of Collective Investment
Schemes (CIS), Chit Funds, etc.”, submitted to the 16™ Lok Sabha in September, 2015,
has made a number of observations / recommendations to strengthen the regulatory
framework for unauthorised deposit taking activities. This Report of SCF can be
accessed through the official website of Lok Sabha, i.e., loksabha.nic.in.

2. The Government of India had constituted an Inter-Ministerial Group (IMG) for
identifying gaps in the existing regulatory framework for deposit-taking activities and to
suggest administrative / legislative measures, including formulation of a new law, to
cover all relevant aspects of ‘deposit-taking’. IMG has finalised its Report and has
recommended a number of legislative and non-legislative measures, including
legislation of a comprehensive Central law called the “Banning of Unregulated Deposit
Schemes and Protection of Depositors’ Interests Bill” (“the Banning Bill”). Further, the
Government has announced in the Budget 2016-17 that it proposes to bring in a
comprehensive Central legislation in 2016-17 to deal with the menace of unauthorised
deposit taking schemes.

3. In view of the above,the Report of the IMG and the Banning Bill is
uploaded on the website of the Department of Financial Services, Ministry of
Finance for public comments. It is requested that your comments on the Report,
including on the proposed Banning Bill, may be sent to the Department of Financial
Services on or before 30™ April, 2016 by email tobo2@nic.in or sudhir.s@nic.in,
or ssaksena@nic.in.
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- BANNING OF UNREGULAI ED DEPOSIT-SCHEMES AND PROTECTION OF

DEPOSI TORS’ INTERESTS BILL 2015

An Act to protect the interesi of depositors by providing a comprehensive code fo ban
unregulated deposit schemes by deposit-taking establishments and matters connected
therewith and mczdenml thereto.

1.

CHAPTER I PRELIMINARY
Short _ti_tle, extent and com'mencement.

(1} This Act may be czlled the Bamnng of Unreguldted Depos1t Schemes and
Protection of Depoqltore Interests Act, 2015.,

(2) It extends to the whols of Indiazlexcep;c the Statré of J dmmu and Kashmir,

(3) The provisions of this Act shall cdme into force on such dafe as the Cenfral
Government may, by notification, appoint, and different dates may be appointed
for different provisions of the Act.

Definitions.
In this Act, anless the context otherwise requires, —

(2) “Competent Authority” means the authority a,ppomted by the relevant State
Government under section §;

(b) “concerned Regulator” means the regulator which is regulating the concerned
Regulated Deposit Scheme;

(¢) “deposit” means the receipt of money, by way of advance or loan or in any other
fomri, to be returned, whether after a specified period or otherwise, either in cash
or in kind or-in the formm of a specified service, by any Deposit-taking
Establishment, with or without any benefit in the form of interest, bonus, profit or
in any other form, but does not include—

() amounts received as a loan from a scheduled bank or a .co-operative
bank or any other banking company as defined in section 5(c) of the
Barking Regulation Act, 1949;

(i)  amounts received as a loan or financial assistance from Public
Financial [nstitutions notified by the Central Government in




o eonsuhanon with the Reserve ‘Bank of India ot any non—banlﬂng

(iii)

(iv)

@)

vi)

(ﬁi)

(v

..(X)__‘_

fiiancial company A% def’med in-clause () of section 45-1 of the
Reserve Bank of India Act, 1934 and registered with the Reserve Bank
of India or an‘y regional ﬁnancial institutions or Insurance Cornpanies;

amounfs recelved from the Central Govemment or a State Govemment
or any amount received from any other source whose repayment is

.guaranteed by the Ceniral Government or a State Government, or any

amoum recelved ﬁom a statutory authonty constituted under an Act of
Parlidment ¢ or 7 State Leglsla’nue

amounts received from foreign govertmients, foreign or intemational
banks, multliateral financial mstltutlons forsign government owned
deveiopment ﬁnam:lal mst]mtlons forelgn export crecht collaborators
foreign bodies corporate and foreign cmzens forelgn avithorities or
PeIsons ; remdent outside India subject to the pr(msmm of the Foreign

'Exchange Management Aet 1999 aac:'i rules and regulahons
thereunder L

N "amounts recewed by way of contnbunons towards capltal by partners

of any firm;
amounts received by an individual by Wajr of loan from His rélatives or
armounts reeewed by any fum by Way of Iom &om the relauves of any

ofits pa:rtners

Expi’ananon -~—F01' the pmposes of ﬂ]lS deﬂmtmn the term ‘relative’

shall have the same meaning &s ascnbed 1o it in the Companies Act, -
2013, . |

amoitnis received as credit by a buyer from a seller on the sale of any
property (whether immovable or movable);

amounts received &s contributions'in the nature of subscriptions to a
mutual fund reg1s’fe1ed with the ‘%ecml’aes and Exehanwe BOElld of India
under the SEBI (Mutial Funds) Regulatlons 1996;

.amounts recewed by a securltlsatlon company or teconstruction
campany WJlLCh is* reglstered with the . Reserve Bank of India under
section 3 of the Securitisation: and Reconstruction of Financial Assets
and Enforcement of Security Interest Act, 2002;

~amounts received in the cowse of; or for the purposes of, business; -

4:,,._‘;-,—--
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(a) as Jpayment, advance or part payment for the supply or hire of goods or
prowsmn of services and is repayable cnﬂy in the event that the

property or services is or are not in fact sold, hired or otherwise
provided:

Provided thai such advance or part payment is approprlated against
supply or hma of goods or provision of services within a period of 365
days from the date of acceptance of such advance or part payment

Provided ﬁmher that in the case of a’ny advance or pai't payment which
is subject matter of any legal proceedings before any court of law, the
_ gaid time limit of 365 days will not be applicable;

(b) as an advance recewed in connectlon w1th consideration for an
immovable property under an agreement or arrangement provided that
such advance is adjusted against such immovabie property in
accordance with the terms of the arrangement o1 agreement;

(c} as security or dealership deposit for the performance of the contract for
-supply of goods or provision of services: or

(d) as @n advance received under loﬁg termn projects for supply of capital
goods except those under (b) above: .

Provided that if the amounts received under items {(a) to {d) become
refundable, then such amounts shall be deemed to be deposits on the
expiry of 15 days from the date they become due for refund.

For the avoidance of doubt the proviso shall also be applicable where
amounts become refundable due to the Deposit-taking Establishment
not obtaining necessary permission or approval, wherever required, to
deal in the goods or properties or services for which money is taken.

Explanation.—For the purposes of this definition, for a company
registered under the Companies Act, 2013 and a non-banking financial
company registered under the Reserve Bank of India Act, 1934, the
definition of the term “deposits” in section 2(3 1) of the Companies Act,
2013 along with the exceptions in Rule 2(c} of the. Companies
(Acceptance of Deposits) Rules, 2014, as may be amended from time
time to time, and section 45-I(bb) of the Reserve Bank of India Act,
1934 respectively, shall continue to apply.

L




(d) “Deposit-taking Establishment” means any individual or group Uf individuals, a
proprietorship firm, a partnershlp firm " (whether régistered or not), a limited
liability parthership firm registered with the Registrar of Companies under the
Limited Liability Partnership Act, 2008, a company registered under the
Companies Act, 2013, an association of persons, a trust (being a private trust
goveried undef the provisions of the Tndian Trusts Act, 1882 or a public frust,
whether reglstered or not under any enactmerfz} g co-operative somety or a multi-
state co-operative society {whether . reglstered or not under the Societies
Registration Act, 1860) or any other anangement of whatsoever nature receiving
depo‘szts but does not mciude— : '

i a C’O:?jjo'r—"a’fi"on incorporated by an Act of any Legisiature;

(i) a banl{ing company, & corrésponding new bank, the State Bank of India
and a “subgidiary bank as deﬁned in sec‘aon 5 of the Banking
Regulatlon Act, 1949 o '

-~ (e)-“Designated Couit? mears a Designated Court constituted by the relevant State

Government under section 9; _

(f) “Empowered Cﬁmmiﬁéé” médns fhie dommitiee constituted by the Central
Government uiider section 10;

{(g) “Insuirance Cﬁmp'any” shéll have the same meaning a3 ascribed fo it in Section
2(8) ofthe Insurance Act, 1938

(h) "‘pres crib ed” means p1 escnbed. by mles made under this Act;

(1) “Pubhc Fmancla} Instl‘mtlon” shall fave the same meaning as ascribed to it in.
Sectzon 2(72) @f the: Compames Aci, 20135

(]) “Regulated Dep051t Scheme refers 0@ scheme or a:rraugement specified in
Schedule I;

(k) “Unregulated Deposit Scheme” means a scheme or arrangement under which
deposits -are : accepted by any Dep051t talﬂng Establishment by way of business
and whwh isnota Reo“ulated Deposit. Scheme

Prcmded that for the purpose of determmmg whﬂther or not an activity is carried
on. by WaY. of busmess the foﬂowmg faotors shall be cons1dered

(a) | degree df _'con_ti_nuity.b-f the a_ctivity;

(b) existence of commercial element;
(¢) scale of the activity; and

4
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(d) proportion which the activity bears to other ac,tm‘ues carried on by the
Deposit-taking hatabhshment

Provided further that a Deposit-taking Establishrent is not to be regarded as
accepting deposits by way of business if it does not hold itself out as accepting
deposits on a day to day basis.

Explanation.— Tor the purposes of this provise, a Deposfa—takmg Establishment

shall be considered to-have held itself out as accepting deposuts on.a ddy to day
basis if the Deposit-taking Estabhshment by way of any express or implicit

- invitation, holds iisel{ out as being generally willing to accept such deposits from

those persons to whorm an invitation soliciting deposits is addressed.

CHAPTER Ii: OFFENCES

Deposits to be unlawful in certain cases.

(13 No Deposit~taldng Establishment shall directly or indirectly promote, operate, -

issue any advertissment soliciting participation or enrolment in, or accept deposits

in pursuance of, an Unregulated Deposit Scheme.

(2} Any Deposit-taking Establishment contravening the provisions of sub-section (1)

shall be punisheble with imprisonment for 2 minimum term of three years which
may extend to fen years and fine which may extend to twice the amount of
aggregate funds collécted from the subscribers, members or participants in such
schemes or arrangements,

Fraudulent default by Deposit-taking Establishiments.

(1) No Deposit-taking Establishment, accepting deposits pursuant to a"Regulated

@

Deposit Scheme, shall frandulently default, in the repayment or retum of deposit
ont maturity or in rendering any specified service promised against such deposit.

Explanation.— For the purpose of this section, “fraudulemtly” shall have the same
meaning as ascribed to it in section 25 of the [ndian Penal Code; 1860.

Any Deposit-taking Establishment contravening the provisions of sub-section (1)
shall be punishable with imprisonment for a term which may extend fo seven
years or fine which shall not be less than 5 lakh rupees but which may extend to
23 crore rupees or three times the amount of profits made out of such fraudulent
default, whichever is higher, or with both, '

LN
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7.

(1 W

3) Notwﬂhsmndmg anyt}ung contained in this section, 1o’ Demg;neted Court shall
* take cognizance of an offence pumshdble under this section exeept upon a
. complamt made by the concemed Regulator

- (4) ThlS sec’non shaﬂ fot apply in relatlen to a Dep051t takmg Estabhshment which is

a ¢omipany Hable under sectlon T6A read with section 447 of the Companies Act,
2013

Wrongful mducement ln relatlon to unlawi’ul schemes

(1) No pereon. shali 1<110W1ng1y mdke any statement prormse or- forecast which is
falsé, ‘deceptive or mlsleadmg, irl any matenal partlcular or dellberdtely conceal

any mateual facts, to induce another person to invest in, or become a member or
participant of an Unreguia’ted Deposn Scheme '.

(2) Any person c:omravenmg the prowslons of sub- seetlon (1) shall. be ‘punishzble |

with nnprlbonment for a minimunl term of one year Wthh may extend to five
years and with fine W]]lch may extend fo. 10 Iak;h rupees

" Pﬁiﬁi’s’lﬁiﬁéﬁ%“fﬂ

-.'.Whoever having. ‘been prevmusly cenvmed of an effenee pumshdble under this
: ,_.Chapter is. subbequendy eermeted of an: offenee pmushab]e vnder this Chapter,
: shall be: pumsheé:'mth mpnsenmenf for-a minimuro ‘term of 5 years which may
extend 0. 10 jyeazs' and: fme Whleh shaﬂ not be }ess than 10 1akh mpeee and which

may . extend to 50 crore mpees _

Offene_es' by eompames i

e n.offe reid by a,_,'e' mpafly, every person
who, “at the “Was in chirge of, and was
responsible to, the company for the conduct of the business of the company, as
well as the company, shall be deemed to be guilty of the offence and shall be
.Hable 1:0 be proc_ee,ded aga_igst and pu_nishedeeeo;diggly:

2

Prowded that notbmg eontmned in thls sub seeuon shall render fmy such person
) ‘_habi‘e to any- pumshment plowded in this Act, if he proves that the. offence was
- itt f,d'Wlthout his lmowledge or ﬂaa’z he exermsed all d11=' d111crenee to prevent

. ;__the eo;ﬂlrmssmn of sueh offenee S ' :

(2) Notwﬁhstaadmcr anythmg eontamed in sub seetlon (l), Where an offenee under
this Ac’t has been commmed by a c..ompany and it is proved that the offence has
bean. eommftted with the cousent cr conuivance of, or is atiibufable to, any
neglect o the part of, any director, manager, secretmy or other officer of the

6
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company, such director, manager, secretary or other officer shall also be desmed
to be guilty of that offence and shail be liable to be proceeded against and
punished aceordingly.

' Explanafion.é For the putp&ses of this section-

(A)“company” means any Deposit-taking Establishment as defined under clause
~(d) of section 2, other than an individual; and

(B) “director”, in relation to a firm, means a partner in the firm and other similar
terms shall be construed accordingly. |

CHAPTER TIL: AUTHORITIES

8. Competentm}thority. '

9.

(1) The State Goyernmeﬂt shall, by notification, appc}lnt one or more officers not.

below the rank of District Magisiraie as the Competent Authority for the purpose
of this Act.

(2) The State vaemment may, by notification, appoint such other person or persons

as it thinks fit to assist the Competent Autherity appointed under this Act.

(3) For the purpose of this Act, the Competent Authority shall have the power 1o

surnimon or cause o be conducted any inguiry, investigation or survey in respect
of any person, place, property, assets, documents, books of account or amy other
relevant matter and shall have such powers as may be necessary for carrying out
the purpose of this Act.

Designated Court.

(1) For the purpose of this Act, the State Government may., with the concurrence of

@)

the Chief Tustice of the concerned High Court, by notification, constitute or notify
one or mote Designated Courts for-such area or arsas or such case Or cases as may
be specified in the notification, which shall be presided by a Judge not below the
rank of Sessions Judge or an Additional Sessions Judge or an Additional District
Judge.

No court other than the Designated Court shall have jurisdiction in respeot of any.

matter to which the provisions of this Act apply.

-
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(3) ‘When trying any cése; the Designated Court may also try any offence, other than

an offence specified under this Act with which the accused may, under the Code -

of Criminal Procedure, 1973, be charged et the same trial.

1{. Empowered Commitiee.
(1) There shall be an Empowered Committee comprising:

(a) Secrétary, Department ‘of Financial Services, Ministry of Fmance
Government of Indie, Chalrparson '
(b)  Secretaty, Mmlstry of Home Affa,u's Govemnment of India, Member
() Secretary, Ministry of Corporate Affairs, Government of India,
: Member ‘
(@ Secretary, Department of Legal Affairs, Mlm‘stry of Law .and Justice
Government of India, Member
(e Governor, Reserve Bank' of India, Member .
(f) 'Chalrman Secumles and Exchancre Beard of Indra Member
) B Dlrector Cemtral Buxeau of Imfesﬁganon Member

Provided that when the question for consideration before the -Empowered

' (‘omm}tt@e relates to a deposu ‘{akmg actmty ina pamcular State or more than
one State the C]:uef Secretary of such State, or States as the case may be, shall be
a member of the Empowered, Committee.

(2) Any member of the Empow&:red Commfftee with the exceptlon of the Chenrpm SOn.
md‘y be represemed by a person nommated by bam SR

(3.) The Empowerad Comrzﬁttee shall pe_rform the fe‘llowing fadetions: - -

(a) decide, in case of doubt or dispute, the entity which shall investigate |

any Deposit-taking Fstablishment for alleged violations of this Act;

(b) recommend fo the Central Government to issue a notification for
mvestlgatlon of the offences under this Act by the Delhi Special Police
Estabhshment uncier the, Dell:n Specml Police Establishment Act, 1946;

- (e} perform such other functions as may be asmgned to it under section 27
of thls Act by the Central Govermnent

Provided that the Emp_owered Committee shaﬂ meet at such intervals as may be
decided by the Central Government and may also call for such reports or
information, .8 it-may .deem fit, from. investigation and enforcement agencies,
whether Central or Sta"ge,. and regulators, at such intervals as it may deem fit:
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Provided further that the Empowered Committee shall determine ifs own
procedure to be adhered to at meetings.

CHAPTER IV: PROCEDURE FOR ATTACHMENT OF PROPERTY AND
RESTITUTION

11, Provisional attachment of properties acquired in violation of this Act and its
confirmation.

H Notwithsfa.nding anything cori’tai.ned in any other law for the time being in force,
where the Competent Authority:

(@  upon complaint received from any depositors, a regulatory body
constituted or established under a statute, or otherwise, has reagon 1o
believe that a Deposit-taking Establishment is accepting deposits in
pursuznce of an Unregulated Deposit Scheme in its jurisdiction; or

(b) receives a complaint from the concerned Reguiator that it has reason to
believe that & Deposit-taking Establishment that is operating in his
jurisdiction is. accepting deposits pursuvant to a Regulated Deposit
Scheme has failed or is likely to fail fo return the deposit on maturity
or render any specified service promised agamst such deposit,

such Competent Authority may, in order to protect the interests of the depositors
of such Deposit-iaking Establishment, by an order to be published in the Official
Gazette and after recording reascns in writing, provisionally attach the money or
other property acquired sither in the name of such Deposi{—taking Establishment
or in the name of any other person on behalf of such Depesit-taking Establishment
situated anywhere in India for a period not exceeding 90 days from the date of the
order or for such period 48 may be ordered by the Designated Court:

Provided that if if is found that such money or propesty as is referred to above is
not available for attachment or is not sufficient for repayment of the deposits, the
Competent Authority may attach— '

Firstly, such other property which the Conmipetent Autherity has reason {0 believe
has been acquired with the money collected by way of deposits by such Deposit-
taking Establishment and where this is not available for attachment, such other
properties of that person in whose name properties were purchased from and out
of the deposits collected by the said Deposit-taking Establishment;

9
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Secondly, the personal assets of the promoter, partner, director, manager, member
or any other person, responsible for the management of the said Deposit-taking
Establishment or a person who has borrowed money from the said Deposit-taking
Establishment, to the extent of his unpaid debt.

(2) The Competent Authorify shall, within 15 days of the order under siib-section (1),
malce an application supported by an affidavit stating the grounds on which such
Competent Authority has issued the said ‘order; to the Designated Court for
{ confirmation of the provisionel order of attachment.

(3) Upen- receipt of an application under sub-section (2), the Deeignétted Court shall
after considering the affidavit and prov1d1ng a sumrhary hedring to concerned
partles by an order in vmtmg, either Conf 1 oF revoke the order ot aftachment.

(4) Where the provisiona! order of attachment has been confirmed wnder sub-section

o

‘v(a) such attao}uzlent shall contmue EZEIU_[ an ordet is passed under ettb—secuen {5Yor
" gibgestion (7) of séction 12 by the Deetgnated Couit;

: --(b) il the attach ed mofiey or property of the Dep051t takmcr Establishment and the

T persons menticned therein’ shali forthwith vest” 1 the Competent Authority,

“who shall munedlately take possession of ‘the property attached, and shall
remsin vested pendmo further order from the Desmnated Court; and

€y the Competent Authoﬂty shall open an account in 2 Scheduled Back for the
purposes of crediting and dealing with the money realised under this Act,
H'not be utlhsed except under the mstruetlons of the Designated

. Provtded that noththst dmg clause (b) above the Competent Authonty shall
not dlSpOSE‘ of or alienate the pmperty or money attached exeept under the order of
the Designated Court under sub-sections (5) or (7) of section 12:

Provided further that, notmthstsmdmg the above proviso, the Competent
_ Authonty may, if he thmks it expechent order the immediate sale of perishable
: _1tems or. asqets dﬂd the proceede of the sale shaﬂ be utthseci in the mmer herein
p10v1ded for otfier property

(5) Where the Competent Auth@rlty has passed a provisional order of atfachment
: under sub sectlon (D), such att’tchment shall have plecedenee and pmenty o the
extent of the claims of the deposﬁom over any other attaehment on any of the
property attached unde1 the sald order by any othet auﬂlonty or authorities
'competent to do'so.




12. Application for making the_ order of attachment.absolute.

(1) The Competent Authority shall, within 90 -days from the date of the order
confirming attachment by the Designated Cowrt under sub-section (3) of section
11 file an application, supported by materials on the amount of money -0t other
property believed to have been acquired out of the deposits pursuant to an
Unregulated Deposit Scheme and the details, if any, of the persons in whose name
such property is believed to have been invested or acquired and any-other property
attached under section 11, to the Designated Court for making the provisicnal
attachment absolute and for a direction to'sell the property so attached by public
auction and to realise the sale proceeds and for such further orders as the
Competent Authority mey find necessary.

(2) Upen receipt of an api;}licatlo'ﬁ. under sub-section (1), the Designated Court shall
issue to the Deposit-taking Establishment or to any other person whose property is
attached under section 11, a notice accompanied by the application and affidavits
and records of the evidence, if any, calling upon the said Deposit-taking
Establishment or person, as the case may be, to show cause on a date fo be
spemﬁed in the notice as to why the order of attachment ghould not be made
ehsolute and the properties so attached be sold in pub lic auction.

(3) The Designated Court shall also issue such notice to all other persons represer-lted
to it as having or being likely to claim any interest or title in the property of the
said Deposit-taking Establishment or any other person to whom the notice is
1ssued under sub-section (2), calling upon such other person to appear on the same
date as that specified in the notice and make objecticn if be so desires 1o the
attachment of the property or any portion thereof on the ground that he has an
interest in such property or portion thereof.

(4) Any person claiming an interest in the property attached or any portion thereof
may, notwithstanding that no notice has been served upon him under this section,
make an objection as aforesaid to the Designated Court at any time before an
order is passed under sub-section (5) or sub-section (7).

(5) If no canse is shewn and no objections are made o or before the specified date,
the Designated Court shall forthwith pass an order making the provisional order of
attachment absolute ‘and direct the Competent Authority to sell the property so
attached by pﬂ}bli(: auction and realise the sale proceeds.

11
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(6) If cause is shown or any objéction.is made as aforesaid, the Designated Court
shall proceed to enguire into the same and in so doing, as regards the examination
of the parties and in a1l other respects, it shall, subject to the provisions of this
Act, follow the procedme and exercise all the powers. of a court in hearing a suit
under the Code of Civil Precedure, 1908 and any person makmg an objectzon shall
be 1eqmred to adduce evidence to show that on the date of the attachment he had

- some mterast in the pr operty attached. . '

(7) After enq’uiry' 1111der: "sub section (6}"ﬂle'Daéitrné,red: Court ‘shall pass an order
etther malking the prov131onal order of aftachment -bsolute or varying it by
- releasing a portron of the property from attacbrnerlt or. cancelling the provisional
order of attachment and then direct the Competent :Authority to sell the property

- 80 attached by pubhc auctron and realrse the sale proceeds ' -

Provrded that the Deswrrated Court shall not release from attachment any interest,
which it is satrsﬂed that the said Deposrt-takmg Estabhshrrrent or: the person
referred t0 i sub- section (1) has in the property, unless it is also satisfied that

_ .,_ﬂlere will remam under attac;hment an amount ot property of a valug not less than

) - ‘rhe value that is. requrred for repa}ment to the deposr‘rers of such Deposrt -taking

{8) The Deqwna‘red Couﬁ shall o1l an apphcatlon by the Competent Authorrcy pass
) such order or 1SST.16 Such duecﬁon as may be' necessary for ﬂﬂe equitable
drsmbutmn among the deposfrors of the mone} a‘ttaohed ot rem’sed out of the sale.

13 Atta(hment of property of ma}.a ﬁde tra,nsferees -

(1) Where the assets avaﬁable for' ~_achment of a Deposrt—takmg Establrsbment or
‘other pérson referré:d 6 1 Sublsestion (1Y of sectlon 11 are fouiad to be less than
the amount or value which such Deposit-taking Establishment is required to repay
to the depositors and where the Designated Court is satisfied by affidavit or
otherwise, that there is reasonable cause for behevmg that the said Dep051t -taking
Estabhsbment ‘has transferred whether before or after the commencement of this
Att, any of the” property ofher\mse than firg Uood falth emd for COTNMEnsurate
. comrdemtron ‘the Desrgrréted Court may, by notroe 1equ1re any rransferee of such
property, Whether or not he’ recerved the property duecﬂy from the said Deposit-
taking F,stabhbhment to appear on a date to be spe(nﬁed in the notice and show
cause Why 80 much of the transferae 8 property as is equwalent o the proper value

“oof the: p10perty Transferred shou[d not be attached

(2) Where the said transferee doeg not @ appear and show cause on the specified date or
where the Desrgnated Court is satisfied that the transfer of the property to the said

12




iransferee was not in good faith and for consideration, it shall order the aftachment
of so much of the said transferee’s property as in its opinion is equivalent to the
proper value of the property transferred.

4

14. Security in-lieu of attachment. |

(1) Any Deposit-taking Establishment or person referred to m sub-section (1) of
section 11, or transferee referred to in section 13 Whose property is ebout to be
attacked or has heen attached under this Act, may, at any tme, apply to the
Designated Court, as the case may be, for permission to give security in lien of
proposed attachment.

(2) Where the security offered is in the opinion of the Designated Court, sufficient

~and satlsfactory, it may allow such Deposit-taking Establishment or person or

transferee referted fo in section 13 to fumish the securzty in such manngr and
within such time as may be preseribed.

(3) Where the security 2s referred to in sub-section (2) is fumished, the Designated
Court shall not make the provisional order of attachment sbsolute or, as the case
may be, shall cancel the order of attachment.

15, Powers of the Designated Court reaarﬁmg vealisation of assets and payment to
depositors. :

(1) The Designated Court shall have all the powers necessary for giving effect to the
provisions of this Act.

(2) Without prej_udicé to the generality of the pdwer vested under sub-section (1), the
Designated Court may —

(a) approve the statement of dues of the Deposit-talang Establishment due
from various debtors; '

(b) assess the value of the assets of the Deposit-taking Fstablishment and
finalise the list of the depositors and their respective dues; |

(c) direct the Competent Authority to take possession of any assets
belonging to or in the control of the Deposit-taking Bstablishment and
to sell, transfer or realise the atfached assets, either by public auction or

by private sale as it deems fit depending upon the nature of assets and

credit the sale proceeds thereof to its bank accounts;

(d) approve the necessary expenditure to be incurred by the Competent
Authority for taking possession and realisation of the assets of the
Deposit-taking Establishment;

-




LN

(e) pass an order for full payment fo the depositors by the Competent
Authority or order for propomonate payment to the depositore in the
event the money so realised is not sufficient to mest the entire deposit
lability;

(D) pass an order giving precedence to the depositors’ claims by requiring
the proceeds of szle to be first utilised towards the discharge of

liabilities toWaids depositors as are due and payable under the scheme '

or arrangement

(g) direct any person who has mede proﬂt or averted loss by indulging in

any transactlon or act1v1ty in contraventton of the provisions of this
Act, to dlsgorge an amou.nt equlvalent to the WrongfuJ gain made or
loss averted by such contravention;

(h) pass any other order which the Designated Court deems ﬁt for
reahsatlen of assets of the Dep051t takmcr Estabhshment and for
repayment to: the dep051t0rs of such Dep051t takmg Estabhe,hment or
on any matter or 1ssue meldental the:reto or

() on the appllcetlon of any person mterested m any property attached

' ,and Vested in-the Cempetent Auﬂnont,y under thls Act end efter giving
the, Competent Authonty an opporttuuty of bemcr hedrd ‘make such

order 25 the Des1gnated Court eonmders Just and reasonable for:

() providi’ﬂg. from ‘such of the property attached and vested in the
Competent Authority as the applicant claims an interest in, such
sums as may be reasonably necessary for thé maintenance of the
_appheant and of his family, and for expenses connected with the
defence. of the -applicant where criminal, pteeeedmcs have been
metztuted against him i in the DeSLgeated Court under this Act; or

(if) bafeguardmc so far.as may be praetmable the interest of any
business affeeted by the attaehment and in partteular the interest of
amy partner of such business.

Explanation.— For the purposes of this section, the expression “Deposit-taking
Establishmment” includes the directors, promoters, managers or members of said

estabhshment or any | other person whose property or assets have been attached
‘ under thJs Act.. :

'CHAPTER V: PROCEDURE REGARDING OFFENCES

16. Offences under this Act to be éognizablé.




(1) Notwithstanding anything contained in the Code of Criminal Procedure, 1973:

(a) no informaﬁon zbout the commission of an offence under Chapter Il of
this Act, shall be recorded by a police officer without the prior
approval of an officer not below the rank of E)upemntendent of Police;

(b) every offence pumshable under Chapter II of this Act shall be
co gmzable and non-bailable;

(¢) no person aceused of an offence lenishaBle for a term of imprisonment
of more than three years shall be released on bail or on his own bond
unless— ' |

(1) the Public Prosecutor has been given an opportunity to oppose the
application for such release; and

(1) Where the Publlc Prosecutor oppose% the appllgatlon the court is
satisfied ’chat there are reasonable grounds for believing that he is
notguﬂty of such offence and that ke is not likely to commit any
offence while on bail: |

Provided that a person who is under the age of sixteen years or is a woman or is
sick or infirm, may be released on bail, if the Designated Court so directs.

(2) The l}mltatmns on gmntmo of bail specified in clause (C} of sub-section (1) above
are in addition to the limitations under the (‘ode of Cnmmal Procedue 1973,

17. Power to enter, search and seize without warrant.

(1) Whenever any police officer, not below the rank of an officer-in-charge of a
police station, and with the writter approval of an officer not below the rank of
Superinfendent of Police, has reason to believe that anything necessary for the
purpose of an investigation mto any offence under this Act may be found in any
place within the limits of the police station of which is he in charge, or to which
he 1s attached, such officer may record in writing so far as possible, the thing for

"which the search is to be made and subject to the rules made in this behalf, may
authorise any officer subordinate to him to -

(a) enter and search any building, conveyance or place, between sunrige
and sunset, which he has reason to suspect is being used for purposes
connected with the promotion or conduct of any deposit-taking scheme
or arrangernent in contravention with the provisions of this Act;




(b) in case of resistance, break open any door and remove any obstacle to
such entry, if necessary by force, with such assistance as he considers
necessary, for exermsmg the poWers confetred by clause (a);

(c) seize any record or property found as a result of the search in the said
buﬂdmg, conyeyaice Or. pla.ce which afé intended to be used, or

| reasonably sugpected to have been used in conmection with any such
deposf[ ta.kmg scheme  or arrangement in contraven‘imn of the
provmons of this Act; and

(d) detain eﬁd seareh 4nd if he thmks proper 1ake mto eustody and-
produce before any Demgnated Court any such person whom he has
reason to beheve to have com;rmtced any offenee punishable under this
Act:

Provided ’chat if such officer has reason to. beheve that a search warrant or
authorlsa‘-,_ eazmo‘c be obtalned W1thout affordmg opportumty for the
eoneealme_nt of ewdenee or faeﬂfcy fm the eseape of an offender he may enter and

search siich’ buﬂdmg, eonveyanee or place' at amy tlme between sunset and sunrise

after reeordmg the grounds of ks behef

Exp!arzafzon - Fer the purpose of ﬂ.?llb seeﬁon prepe:ty” iﬁeans any property or

- gssets of. every desenpﬁen whether eorpezeal or . incorporeal, movable or
rlmmovable tanozble or mLaugble and meludes deeds and mstmments evidencing

’tltle fo, of mterest m such pI operty or assets Wherever ]ecated

(2) Where it is not ptaetleable t0 seize such record or Dreperty, the officer authorised

under sub eeetlon (1) may make an order in writinig to freeze such property,
ac,count deposits. or Valuable seeurmes mmntamed by any Deposn—takmg
Establlshment about Whleh a complamt has been made or eredlble information has

avirig been.. cormected with
2 schier i arrangement in
eentraventlon of the prewsmns of thls Act znd it shall be vinding on that bank or
financial or market establishment to comply with the said order:

Prov1ded that no bank or ﬁnanmal or market es‘tabhshment shall freeze such

‘ :aecmmt deposﬂ of. valuable eeeuntles for & penod beyend 30 days unless the
' same is authonsed by the order of a eeurt of eompeient ]m-xsdletlon

) ,‘-,._Prowded further that, 1f at eny tlme 11: ‘bécomes, p1aet1eable 0 seize a frozen
. preperty? the ofﬂcer authonsed under sub seetlon(l) may. se17e sueh property.

Explananon - Fer the pmpose of ﬂjiS seeﬁon “ﬁeezmv an account” shall mean
that no transactmn whether deposﬁ or wﬂhdrawal is allowed in the said accoumt
and “fr_eezmg of propeﬁ,y” shall mean that no transfer, conversion, disposition or
movement of property is allowed. ‘
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(3) Where an officer takes down any information in writing or records grounds for his

belief or makes an order in writimg under sub-sections (1) or (2), he shall, within

seventy-two hours send a copy thereof to-the Designated Court in a sealed
envelope and the owners or occupier of the place shall, on application, be
furnushed, free of cost, with a copy of the same by the Designated Court.

(4) All searches, seizures and arrests under this section. shall be made in accordance
with the provisions of the Code of Criminal Procedure, 1973,

18. A.pplicaﬁon of the Code to praceedings'befofe the Designated Court.

{1} The Designated Court may take cognizance of offences uader this Act without the
accused being committed to him for trial.

(2} Save as otherwise provided in this AT:I:, the provisions of the Code of Criminal
Procedure, 1973 {including the provisions as to bails or bonds), shall apply to the
proceedings under this Act and for the purposes of the said provisions, the
Designated Court shall be deemed to be a Court of Session and the persons
conducting the prosecution before the Designated Court, shall be deemed to be a
Public Prosscutor:

Provided that the Central Government or the State Government, as the case may
be, also appoint for any case or class or group of cases a Special Public
Prosecutor. '

(3) A person shall not be qualified to be appointed as a Special Public Prosecutor
under this section unless he has been in practice as an advocate for not less than
ten years. '

- (4) Bvery person appointed as a Special Public Prosecutor under this section shall be
deemed to be a Public Prosecutor within the meaning of clause () of section 2 of
the Code of Criminal Procedure, 1973 and the provisions of that Code shall have
effect accordingly. -

19. Special provisions for investigation of offences by Special Police Establishment

under the Delhi Special Police Establishment Act, 1946.

Notwithstanding aunything contained in any other law for the time being in force,
where the Empowered Committee is of the opinion that an cifence under this Act
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should be investigated by the Delhi Special Police Fstablishment, it may recommend
to the Central Government to issue a notification to such effect under this section:

Provided that such recommendation shatl only be issued taking into AcCOUmt: -

(a) the spread of propertles of -a scheme or azrangemem accounts,
“operations Or. operators of such schemes or arrangements in more than
one State or country, and

(b) the total value of the scheme or anfangement accounts or operations
bemg of such magnltude s0as 10 s1gmﬁcant1y affect pubhc interest.

CHAPTER VI: MISCELLANEOUS

20. Ap-peal.

(1)

(2)

Any pelson moludmg the Competent Authonty, 1f agm_’leved by cmy final order of
e, Deqlbnated Couri undel Chapter IV may appeal to the Hlvh Cam't within 60
days from the date of such or der:

Any person, including the State Governmen, mfly appeai to fhe Hltfh Court
agamst COBV,’LCUOB or acqmtfal ona ‘mal held under Chaptor V by the Designated
Coutt.

21, Newspaper and pubhcatwn containing material or adverﬁsement relating fo any
Unreguiated Depmﬂt Scheme _-

o)

@)

Where any newspapar or other pubhcaﬁon of any namre contams any statement,
mformatlon or advertisement-in reiaﬁon to ary Unregulated Deposfa Scherne, the
State Government may direct the newspaper to publish a full and fair retraction,
free of cost, in the same manner and in the same position i “such newspaper or
publication as the alleged material or advertisement.

The newspaper or publication must publish the rétraction drder sub- section (1)
within a period of two days from the date on which a direction from the Staie

o Govemmeni s, servecl on the newspaper or pUthd.UGﬂ

(3)

Where maieual or adver’usement re]atmg to any Umecrulatvd Dep051t Scheme is
pubhshed in electronic form, the State Government may, for reasons to be

"1ecc}rded in Wmtmg, by order, - direct” any agenoy of “the Government or

' mternledzdly to block access by the pubhc or cause 10 be blocked, access by the

public, to any statement, information or advertisement relatmg_ to Untegulated

18
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Deposit Schemes generated by, transmitted from, received by, stored in, or hosted
in any computer resource.

(4) An 01der passed under sub-section (3) c;hall be subject to the Rules prescnbed
' under 5ec’uon 69A of the Information Iechnology Act 2(}00

Explcznatlon —— For the purposeq of this sectlon the expressmns “computer
resouree”, “electronic form™ and “intermediary” shail have the same meaning as
ascribed to it under the Information Technology Act, 2000. -

22. Intimation of business by a Deposit-taking Establishmeént.

(1) Every Deposit-taking Fstablishment which commences or cairies on its business
as such on or after the commencement of this Act shall intimate the Competent
Authority about its business in the area of jurisdiction of such Authority in such
form, in such manner and within such time, as may be prescribed.

" {2) The Competent Authority may, by a general or special order, direct any Deposit-
taking Establishment in its jurisdiction to furnish such stafements, information or
particulars relating to or connected with deposits received by such establishment,

- as may be prescribed. ‘

(3) ‘Whoever fails to make the intimation required under sub-section (1} or fails to
furnish any such statements, information or particulars as required under sub-
section (2) shall be punishable with fine which may extend to five lakh rupees.

23, Act to override other laws.

Save as expressly otherwise nrovided in this Act, the provisions of this Act shall
have effect notwithstanding anything inconsistent therewith contained 1n any other

Claw for the time being in force, including amy law passed by any State
Government, or any custom Or usage or any instrument having effect by virtue of
any such law. |

24. Application of other laws not barred.

Subject to section 23, the provisions of this Act shall be in addition to the
provisions of any other law for the time being in force.
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25. Protection of action taken in good faith.

- No suit, prosecution or other iegal proceedings shall lie against the Central or the
State Government, the Empowered Commitiee or the Competent Authority or any
officer of the Central or the State Government or any member, officer or other -
employee of the Empowered Committee or the Competent Authority for anything
which is in good faith done or mtend&d 0 be done under thls Act or the rules

. made therennder,

26. Power to make rules.

(1) The Central Government may, by notification, make rules for carrying out the
© provisions of this Act. '

(2) Every rule made by the Central. Govemment under this Act shall be laid, as soon
as may be dfteritis made before each House of Parliament, while 1t 18 in session,
for a total penod of thlrty ddys which may be compﬂsed in one session orintwo
or tore successwe sessmm and if, before the expiry of the session immediately

' .foliowmg the session or the successwe sessions aforesald “both Houses agree in

 making any mOdlﬂCﬁtiOfl in the rule or both Houses agree that the rule should not
be made, the rule shalt thereafter have effect only in such modified form or be of
no effect, as the case may be; so, however, that any such modification or
annulnient shall be without pIBjU.leB to the Vahdgty of anyﬂ'Jm previously done
under that rule L L

(3) The State G vermnent may also, it consuihtmn Wﬁh the Central Government, by
notification in the Ofﬂmal (Jazette meake r:uies fo1 cauymcr out the prcmsmns of
this Act. '

(4) Every rule miade 1ndét ‘this section Shall be laid, as soon-as may be after it is
made, before the State Legislature.

27. Power to remove difficulties and issue clarifications.

(1 If any difficulty arises in giving effect to the provisions of this Act or clarification
is required to be issued for proper and effective functioning of this Act, the
Central Government may, by order pubhshed in the Official Gazetté, make such
provisions, Issue clanﬁcatlons or assign additional finctions to the Empowered

* Committee, ot mconsmtem with the p10v1510ns of this Act as may appear to be
necessary for removing the difficulty:
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Provided that no order shall be made under this section after the expiry of three
years from the commencement of this Act.

(2) Every order made under this section shall be laid, as soon as may be after it is
made, before each House of Parliament.

28. Power to amend Schedule I

(1) The Central Government may, having regard to the objects of this Act, and if it
considers necessary or expedient so to do, by notification in Official Gazstte, add
to, or, omit from, Schedule I, any scheme or arrangement, and on such addition,
or, omission, such scheme or arrangement shall become, or ceass to be, a
Regulated Deposit Scheme, as the case may be.

(2) A copy of every notification proposed to be igsued under sub-section (1), shall be
laid in draft before each House of Parliament, while it is in session, for a total
period of thirty days which may be comprised in one session or in two or more
successive sessions, and if, before the expiry of the session immediately following
the session or the successive sessions aforesaid, both Houses agree in
disapproving the issue of the notification or both Houses agree in making any
modification in the notification, the notification shall not be issued or, as the case
may be, shall be issued only In such modified form as may be agreed upon by both
the Houses.

29. Amendments {o certain enactments:

The enactments specified in Schedule I to this Act shall stand amended in the
-manner prov1ded therein.
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()

(i)

()

(iv)

)

{vi)

(vii)

(viii)

()

SCHEDULE I
REGULATED DEPOSIT SCHEMES
(See Section 2(])

Regulated Deposit Scheme refers to a scheme or arrangement:

registered with.-the Secunﬂes and Exchange Board of India under the SEBI
(Collective Investment Scheme) Regalauons 1699 as 2 Co}leehve Investment
Scheme (s defined under section 11AA of the Seoun’nes and Exchange Board
of India Act;- 1992)

 made 0T offered by a co- opera‘uve saciety re01stered Lmder the Co -operative

Societies: Act, 1912 or.a society being a society. registered or deemed to be
registered undet any 1aw relating to co=operative societies for the time being in

force in any Stale;

-under Whlch depos1ts are aecepted by non~bankm0 ﬁnanclal ‘companies as
' defmed in ¢laise” (f) of sectlon 45-1 of the Res*erve Ban_k of Iﬁdla Act, 1934
‘and regls’tered Wlth the Reserve Bank of Indla -

- being & contract.of insug'rargce.p_ursaan{;to a certificate of registj:eﬁc&n obtained

in accordance withi the Insurance Act, 1938;

providing for any scheme Pension Scherne or Instrance Scheme framed under
the Employses medem Fund and Miscellineous Provisions Act, 1952 orany
seheme under the Pension Fund Regulatory and Development Authority Act,

2013

under which deposits are accepted under seetione 73 to 76 of the Companies
Act, 2013;

under which - deposits are accepted by 2 company declared as a Nidhi or a
mutual benefit society under section 406 of the Companies Act, 2013;

commenced or conducted as a chit business with the previous sanction of the
State Government in aeeordance with the provisions of the Chit Funds Act,
1982; '

‘registered with the Securities and Exchange Board of India under the SEBI
{Alternative Investment Funds) Regulations, 2012;

22




(xi)

(xii)

(xiif)

{(xv1)
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-

pursru.ant to which funds are managed by a portfolio manager registered under
the Securities and Exchange Board of India (Portfolio Managers) Regulations,
1993,

regulated under the Securities and Exchange Board of Indie (Share Based
Employee Benefits) Regulations, 2014 or providing for employee benefits_as
permitted under Companies Act, 2013;

under which funds are received by a system provider operating an authorised
payment system under the Payment and Settlement Systemms Act, 2007

under which funds are accepted by individuals or entities engaged as Business

Correspondents and Facilitators by banks subject to the Guidelines and

Circulars issued by the RBI from time to time;

by & prize chit or money circulation scheme under section 11 of the Prize Chits
and Money Circulation Scheme (Banning) Act, 1978;

regulated by any enactment relating to money lending which is for the time
being in force in any State; :

under which deposits are accepted and where such scheme or arrangement is
registered by any regulatory body in India constituted or esteblished under a
statute; and : '

{xvii) asmay be notified by the Central Government under this Act;




SCHEDULE il
AMENDMENTS TG CERT AINK DNACTMENTS .

(See Sectmn 29)

PARTI
AMENDMENT TO THE R;ESERVE BANh or ]NDIA ACT, 1934
Amendment:
* In section 45-I(bb), the follomng Explematlon a1 shall be inserted; namely:-

Explanarzon Il —. Améints accepted by a co- 0peratlve somety from members or
shareholders, by whatever name called, but excluding amounts received as share
--capﬂai shall bé deemed to be. depesztb for the purposes of this clanse, if such
members or sharebiolders are ‘nominal or associate members, by - Whaiever name
called, who donot have full Votmg rights in the meetmgs of such eo- operatlve society.

PARI‘H .
AMENDMENT TO THE SECURTTIES AND EXCHANGE BOARD OF TNDIA
ACT, 1992

Amendmeu?

For ciause {(e) of sub- 560110]1 (4) of- Sectmn 11, the followmcr clause shall be substituted,
namely—~s~.—-_:— e . .

(a) attach fora penod ﬂot exceedmcr o0 ddys bcmk accounts or oTher property of any
mtermedlary or aty: person associated with the securities markét in any manner
involved. in .vigka of.,ﬁ_any of - ‘che provmons of this . Ac’c .or the rules or the
e gulatlons made théreunder:

Provided that the Board shall, within 90 days of the said attachment, obtam
confirmation of the said attachment from the Special Court, established under
section 26A, having jurisdiction and on such confirmation, such attachment shall
continue diting the pendency of the-aforesaid proceedings and on conclusion of
the said proceedmgs section 28A shall apply

Prowded further that only propertyg bank account or accounts or any transaction
enteréd thereir, so fat as it relates to the proceeds actually involved in violation of

any .of the previsions of this Act, or the mles or the regulations made thereunder
shall be allowed to be attached:

| Provid_ed also that where the Tguiry 1s under section 12(1B) and relates to illegal
mobilization of fupds by a Collective Investment Scheme, if it is found that
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scherne property is not available for attachment or is not sulficient for repayment
of the investors’ contributions, the Board may, if it is necessary to do so, attach—

(i} such other property which the Board has reason to believe has been

- acquired with the scheme property and where this is not available for

attachment, such other properties of that person in whose name
properties were purchased from and out of the scheme property; and

(i)  if 1t is not pos'sible to do so, may attach the personal assets, whether
movable or immovable, of the promoter, partner, director, manager,
member or any other person responsible for the management of the
said Collective Investment Scheme or a person who has borrowed
money from the said Collective Investment Scheme, fo the extent of
his unpaid debt.

For the purposes of this provise, “scheme property” has the meaning assigned to it
in Regulation 2(1)(z) of the SEBI (Collective Investment) Regulatmns 1999, as
may be amended from time to time.

PART IH

AMENDMENT TO THE W’EJLTI STATE CO-OPERATIVE SOCIETIES ACT,
2002

Amendment of Section 67:
(1) In sub-section (1), —
{a) the words “receive deposits” shall be omitted; and.
(b) the following Explanations shall be inserted, namely: —

{0) Explanation ]— For the avoidance of doubts, it is hereby
declared that a multi-state co-operative society shall not be
entitled to receive deposits from members or external sources.

For the purposes of this Explanation, “deposit™ shall have the
same rneaning as ascribed to it in section 2(¢) of the Banning of
Unregulated Deposit Schemes and Protection of Depositors’
Interests Act, 2015.

{2) In- the proviso to sub-section (1), the words “deposits and” shall be
omitted.
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EXPLANATORY NOTES TO BANNING OF UNREGULATED DEPOSIT SCHEMES
AND PROTECTION OF DEPOSITORS’ INTERESTS BILL, 2015

Preamble

The Preamble sets out the main purpose ofthis Act and provides that the
| Act seeks 1o consolidate and create & comprehensive code for protecting
_['the interests of depositors by banning unregulated ‘deposit schemes by

deposit-taking establishments. :

Section 2 Definitions

(a) Compegent Autl_‘m'fity

A Competent Authority is appointed by the State Government for the
purposes of this Act. The Competent Authority is the authorised officer
having powers to carry out the provisions of this Act.

(b) Concernéd Regulator

Concerned Regulator refers to the regulator which is regulating the
concerned Regulated Depoc;ﬂ Scheme. For instance, the concerned
Regulator in case of Collective Investment Schemes (“CIS™)would be the
Securities and Exchange Board of India (“SEBI”) while for Non-banking
Financial Companies (“NBFCS7), it would be the Reserve Bank of India |
(“RBIM.

(c) Deposits -

General The ohject of this Act is to define the term “deposits” in such a marmer that
Definition Deposit-taking Establishments are restricted from camouflaging public
deposits as receipts which are outside the purview of this Act. At the same
time, it is not the intention of this Act to curb acceptance of money by an
establishment in the ordinary course of business.

In line with this object, the definition of the term “deposils” under the
following has been examined:
(1) the Companies Act, 2013(“CA 2013”) and the Companies
(Acceptance of Deposits) Rules, 2014 (“CA Rules™);
(i)  the Reserve Bank of India Act, 1934(*RBI Act”) and the Noa-
Banking Financial Companies Acceptance of Public Deposits
(Reserve Bank) Directions, 1998 (“RBI NBFC Regulations”);
(iii)  the State Acts on Profection of Interest of Depositors ("State
Acts™); and '
(tvy UK. Financial Services and Markets Act 2000 {Regulated
Activities) Order 2001 (“U.K.Regulated Activities Order”).

Following the approach adopted in the above, a wide definition of deposits




coupledwith specic exclusionshas been suggested 'in this Act. The |

| inclusionary part of thedefinition is formulated along the. lines of the State

| Acts. As this Act ‘deals with- financial trandactions and net commodity
transactions,we have not included acceptance of valuable commodity as a |

deposit (unlike the State Acts).

Additional lan guage spécifying that a deposit could be received “by way of
advance or loan or in any other form”: has been included in line with the

definition of deposxts in the CA 2013 and The RBI Act, and keeping in

view that the intent is to look at the substance of the recmpt as opposed to
the form.

Exclusions -

The purpose of the Act is to regulate acceptance of pubhc deposzts and |
protect interests of depositors. The Act does not intend to.cover amounts

which are not, in. essence, public deposits nor does it ‘seek to regulate funds
received for carrymg on business in the ordmary cotrse. In liné with this
obJeciwe the Act has excluded certam recelpts (prcmded in sub-clavses (i)

 to (x)) from the scope of the deﬂmﬂon of depos1ts

TFurther, under the scheme of th;ts Act, deposits are either unregulated or
| regulated. A comprehenswe iist of Regu]a‘ted Dep051t Soliemes hds been
. ';prowded in. Schedui M The‘deﬁmtion has been drafted keepmcr in mind

,’_—'ﬂlat the amoupts re 1ved U.'ll 'lReo“ulated T‘Deposﬁ. Schemes should not

@

) _.-Loans ﬂom banks bemg necessary for the purposu of carrying on
_busmessand not bemg public deposits, are exclided from the scope of

deposfnsm lire w1th the CA 7013 the RBI Act and the State Acts

(i)

Loans from Pubhc Fmanclal Institutionis and NBFCS have been excluded '
i line With, the CA"' 2013 the RBI Act and the Siate Actsas they are

i)

L fespect.of = 'd_ﬁ:om govemmen‘ts has been
. A Rules and the HEI NBFC Regilations:

-adoptfi:v from

(iv)

Amounts received from sources outside India are subject to Indian foreign
exchange laws and therefore, need not be regulated under this Act. Similar

7 exceptmn 18 plBSGIlt in the CA Rules L

¥)

B Amounts recewed 28, capﬂdl contnbutlons from partn&rs “have been
oL excluded flom the amblt of deposﬂs i ]me with the State Acts and the RBI

vi)

Amoums recewed a3 loems from relaﬁves have been exciuded from the

ambit «of  deposits: sincé thisAct . does not intend to prohibit genuine
toansfrom . fwmﬁy membels Sm:uiarly, partners typmaﬂy take loans from
telatives for ﬁmdmo the flrm and such loms are germine and necessary for

' ruimmg the business of t’he o,

Both the ‘CA 2013 and the RBI Act deﬁne the term “relative” with the

2
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definifion in the former being narrower than the latter. The definition of
relative, as under the CA 2013, has been made applicable to this Act.

For ease of reference, 11r1der Section 2(77) of 1he CA 2013 and Rule 4 of
the Companies (Specification of definitions details) Rules, 2014,

“relative” Wlﬂ’l reference to any person, means anyome who i3 related to
‘another, 1f._

a) theyﬁre members of a Hindu Undivided deﬂy,
b) ‘they are husband and wife; or
¢) one person is related to the other in the follo wing manner: (i) Father
 (provided that the term “Father” ncludes step-father); (i) Mother
(provided that the term “Mother” includes the step-mother); (iii)
Son (pr0V1ded that the term “Son” includes the step-son); (iv) Son's
wife; {v)y Daughter (vi) Daucrhter s husband; (vii) Brother
(prowded that the term “Brother” includes the step-brother); (viii)
Sister (provided that the term “Sister” includes the step-sister).

(vid The exclusion in respect of credit received by a buyer from a seller is in |
line with the RBI NBFC Reguiations and the State Acts.

(viif) Contributions received that are in the nature of subscriptions to registered
mutual funds should not come within the scope of “deposits™ and therefore,
are excluded. .

(ix} The Act does not intend to restrict or regulate funds received by e
securitisation and reconstruction company registered with the RBI under
the Securitisation and Reconstruction of Financial :Assets and Enforcement
of Security Interest Act, 2002, Accordingly, exclusion has besn provided
for the same. '

(x) For this exclusion, we have taken guidance from the U.K.Regulated
Activities Order and the CA Rules. '

The UX.Regulated Activities Order, the RBI Act and the State ;
Actsexcludeamounts received in the ordinary course of business (such as .
advances, security deposits, dealership deposits and eamest money) from L
the definition of deposits. However, these exclusions are absolute and do P
not contain any further thresholds or timelines. Such absclute exceptions :
may be susceptible to abuse by Deposit-taking Establishments.

The CA Rulesprescribe timelines within which advances will need to be
appropriated. On the expiry of the said timelines, such advances are
deemed as deposits. The Report of the Standing Committee on Finance
(2009-2010) on the Companies Bill, 2009 states that the intention of the
Committee while proposing changes to law relating fo acceptance of
deposits under the Companies Act, 1956 was to meke acceptance of
deposits from public subject to a more stringent regime. This object is
similar to the infent of this Act and: therefore, we have added similar
fimelines in this Act.




* Where amounts received under any of the above exclusions (sub-

~ clausés (a)to (d)) become due for repayrnent of refund, they would

" be tredtel as deposits (whire repdyment is ot done within the
* “hreschibed period). This is inline with the CA Rules.

Exclusion (&)

‘in fhe garb’ of advances or part-payments, we have -prescribed
Advance or partpayment fof supply of goods or services will not

" the Supreme Court held that appropriation is the act of setting apart
_oradsigning a thing or Substance to  parficular use or persor. o the
' exclusion of others and {herefors there is an inhérent restriction on

Exclusion (b)
| Advarices received in connection with consideration for itmovable
 not be deposits only if such advance is adjusted against the
 imumovable “property in” eceordance with ‘the terms of the
s arrangemen’f/ agreement. This' requirement for adjistment would
' not'be fulfilled upon fherely entéfing into. an agreement but would
" require a clear obligation to perform the contract within a definite
Pielusions (el and'(@) - o

'_ Exclusions in respect of ,d@gl;;‘;;éhip deposits and secity deposit for

- Proviso

N _;Tﬁ@:'cléﬁﬁcaﬁon regardmgan amouat becominig & deposit for lack
- of ‘petmits/ approvals has been adopted in line " with a similar
- provision in the CARules. -

The exclugion in respect of advances or part payment for supply or
hire of goods or provision of services has been adopted from the
UK, Regulated Activities Order Part payment and. advances in lien
of ‘Goods or services have besn excluded from the definition of
deposits since these are essential for the purpose of ‘carrying on
business, However, in order to ensure that deposits are not accepted

timelines in line with the CA Rules. -

be deposits only. if they are dppropriated within a specified time
périod. Tn Gurpreet Singh v. Union of India(2006) 8 SCC 457,

mere acceptance of advances without any provision of goods/
serviee: . L B

propérty have been excluded in line with the'CA Rules. These will

time (without any wncertainty or option as to sale). -

pérfortsnce 6f cotitract and ddvahice tider long-teiin projects from
supply of capital goods have been adopted in line with
corresponding exclusions in the CA Rules, State Acts and the RBI
Act.
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Explanation

‘under the governing Acts are not made punishable under this Act.

Deposit-taking Establishments [defined in Section 2(d)]include both
companies and NBFCs, However, as mentioned above, the CA 2013 and
the RBI Act contain definitions of “deposits” and prescribe permissible
receipts for a company and an NBFC respectively.In order to avoid
confusion and duplication of regulations, the definition of “deposits” under
the said Acts must be applicable while determining culpability for offences
under this Act. This approach is necessaryto ensure that deposits perruitted

(1) Deposit-taking Establishment

| the scope of “Deposit-taking Hstablishments” under this Act.

The object of this law is to regulate all forms of unregplated deposit-taking
activity. Therefore, the term Deposit-taking Establishment will include
every entity (including 1nd1v1c1ua1x) accepting deposits. This will eliminate
arbitrage in deposit-taking activities. However, banks and entities which
are owned by the Governmerit are governed by the RBI Act and the statute
of incorporation respectlvely and thersfore, have not been included within

Further, we have steered away from using the term “financial
establishments” (though this term is used in the State Acts). This is
because the term “financial establishments” is used in the context of

NBEFCs and therefore, comes with certain preconceived notions and may |

create confusion with respect to the scope of this Act. -

We have excluded companies engaoing in banking business and
corporations incarporated under an Act of leozsia‘ane from the scope of
Deposu—tdkmg Establishments.

() Designated

Court

One or moreDesignated Courts shall be constituted by the State
Government for the purposes of trying the offences under this Act,

(f) Empewered Committee

An Empowered Cemmittee will be constituted for the purposes of this Act
by the Central Government. Its constitution and its functions are discussed
in detail below. (See notes under Section 10)

(g) Insurance Company

Reference has been made to the deﬁmt]on under Section 2(8) of the
Insurance Act, 1938,

(h) Prescribed

Standard definition.

(i) Public Financial Lnstitutions

ne




A

Reference has been made to the definition underSection 2(72) of the CA
2013

(i) Regulated Dé‘posit'Scheme

Regulated Deposit Scheme refets to a schemie/ arrangement that is
regilated under other statutes or regulations. Wehave made an exhaustive
list-of such Regulated Deposit Schemes and the stafutes Whleh _govern
them in Schedule I of the Act. :

(k) Unreﬁulated Deposﬂ: Seheme

L Unregulated Deposrt Scheme i deﬂned as a scheme under which deposits
.| are accepted by way of business, and W]'ueh is not’ a Reguiated Deposit
- Seheme This defifition is in line w1th the initent. of ﬂle Act, which is to ban

2 neeessary,so that reeetpts of amounts in the’ nomlal colirse; -which do pot

‘ camed on by Way of busmess b ai umegulated enttty

The approaeh in the UK. is:

and penahse umegulated dep031t—takmg aetmty

The requuement for. depesrts to be &ccepted by way | of business”is

weil

] a commeretal intent, afe not terimed as an egtﬂated deposit
scheme IT:us prmetp"’ of reguiatmg only these depo; —tdkmg activities
| that are cam fed ¢ o by v _,y of busincss has been adapted {rém the approach
in fhe UK., wherein deposﬂ: ta.kmcr is & regulated activity wnder the
Financial Services and Markets Aet 2000 and is prohtbzted only when it is

- busmess and

(it - If it fa]ls Wlthm the purport of bemg eamed ¢n “by way of
- - business™, a specific éxemption is allowed to a person if: (a) he

basis; and (b) any deposits which he accepts are accepied only
on particular occasions, whether or not involving the issue of

any secuntles

Under this Act, we have added two Provisos to enable a sumlar approaeh
(W1th some necessary differences).

'E;;st prowse
A list of illustrative factorsto be considered in determining the nature of

the lines of factors identified for this purposein a Handbook prepared by
the' Financial Conduct Authority, the independent financial regulatory

(i) To determine Whether the dep031t takmg actmty is by way of |

does not hold himself out as accepting’ deposrts o1 a day-to-day | -

the activity has been set forth in the first prov1so These factors are along |

authority in the UK., and are only meant to. be indicative. Similarly, we
have quaiified these faetors by using the term “illustrative”, :

6




Second proviso

The second proviso has been adopted from the UK. Financial Services and
Mearkets Act 2000 (Carrying on Regulated Activities by Way of Business)
Order 2001. The imtention is to exclude entities that have not held
themselves out a3 accepting deposits on a day-to-day basis. While there is
no further guidance in the U.K. law on thig proviso, courts have interpreted
such ‘holding out’to mean, to hold out, by way of an express or implcit
Invitation, as being generally willing on any normal working day to accept
such deposits from those persons to whom the invitation is addressed who
may wish to place moneys with the deposit-taking entity by way of deposit
[John Francis Napoliv.T he Queen [2012] EWCA Crim 1129 referring t
S.C.F. Finance Co. Ltd.v.Masri and Another [1987] Q.B. 1002]. Thus, a
Deposit-taking Establishment will not be regarded as acceptingdeposits by
way ol business if it has not held itself out as accepting deposits on a day-
to-day basis. .

It is pertinent to note that under the UK. law,in addition to establishing
that it is not holding out-es accepting deposits on a day-to-day basis, the
deposit-taking establishment will also need to show that deposits are
accepted only on particular occasions. We have not included this second
requiremment in thisAct as the reference to ‘particular occasions’ implies
that deposit-taking should happen frequently for it to be “in the course of
business” andfrequency and continuity are, in the first instance itself,
amongst the factors considered while determining whether the activity is
being carried on by way of business (in the first proviso).

CHAPTER I1:

OFFENCES

Section 3 Deposifs to be unlawful in certain cases

Sub-section
1

This is the first offence under this Act. This Section. imposes a general
embargo o1 Deposit-faking Establishments from promoting, operating;
issuing advertisementsor accepting deposits in pursuance of an
Unregulated Deposit Scherme.

The guiding principle for this Act is that “all deposit-taking activity done
in the course of business should be regulated”. Therefore, Unregulated
Deposit Schemes are banned and floating of suchschemes is a punishable
offence under this Section.

Sub-section
2

-

For contravening the provisions of sub-section (1), & Deposit-taking
Establishment is punishable with imprisonment for a minimum term of
three years which may extend to ten years and with fine which may extend
to twice the amount of aggregate funds collected. '

Section 4Fraudulent default by Deposit-taking Establishments

Sub-seciion |

This 1s the second offence under this Act. This section punishes “fraudulent

7
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| the regulations Whick govem the Regulated Deposil Scheme; under this

‘| regulating statutes.

 For the dejf‘lﬁ.{ﬁ@;“_l of what c'opst_ifﬁtés “frauidulently’; .Aiéfe-ren‘ce has been

default’ by a Deposit-taking Establishment which is accepting depositsT
pursuant to a Regulated Deposit Scheme.

While provisions relating to default simjalicit_ex are tfypically provided forin

Act, a separate offence has been created for frandulent default, Only where
the default in repayment is establishéd as fraudulent.the default would

eopstitute an offence under this Section. The intent is to penalise. and curb
fraudulent schemes which despite being regulated/ registered under other

Taws, are not subject o stringent ‘criminal penalties under the respective

made to the mearnihg assighed to itin the Indias Penal Code, 1860 (“TPC”).
Section 25 of the TPC states: “A person 1s $aid to do a thing fraudulently if
he does that thing with intent to defraud but not otherwise.” Accordingly,
only in the eventwhere (i) a Deposit-taking Establishment defaults in the
repayment of deposit on mefurity or in rendering  specified service
stomised agains: deposit, and (i1) such default is with the intent to defraud,

i offencewouldbe atiracted.

2

Sub-section

risonment which may
extend to se 1 fite which shall not be loss than five lekh
rupees but which may extend to twenty-iive crote fupees ot three times the

et preseribed for this Offece i imp
sevenyears o with fine which shall ot

orintof profits made ottt of siich fraudulent default, whithever is higher,

orWlﬂlboth -

Sub-section

-~

3

Since a Regulated Deposit Schemewould be g@_verge_d by a particular
regulator, co gnizance of an offence for frauculént defau]t should only be |
taken if a complaint is made by the concerned Regulator to the Designated

4

Sub—s?c:iﬁd{l Se
- - default :
applicable to dompenies Hable tinder the shid seetions, © |

Seiiion 7 7ead With Section 447 Of the A 2013 puishes Gaudent |

It i ropayinént of deposits and fferefore, thig Section will not be

ySection 5 Wrongful inducement in relation to unlawful schemes

_Sub~sec.ﬁon ‘

1

This is the third category of offenices under this Act. This Seetion purishes
any person inducing gnother peron to invest in/ become a member or |
participant of a scheme which a reasonable person would have reason to
believe is an unlawful scheme wnderSection 3 of this Act,

The csséﬁtiai 131gredlent5 of this “o-ffé_;ide are:
1) Knowmgly making 4 statement, promise or forecast which is false,
deceptive or misleading, 1n any matérial particular,or deliberately

concealing any material facts;

2) Such conduct being aimed at inducing another person to jnvest ina

8




H ':“'schéme'- and' '

A redsonable per‘son mllhave reason‘t bellwe tha.t the scheme 13__'j '

unlawﬁli

Sub-section
5 Ny

Contravention of sub- sectlon (1) will be pumshab},e wzth unpnsonment for

e et ‘which shall be not less than one year Dut may, extend 1o ﬂveyears or|
with fine Whlch may extend o tenlakh rupees or “both.For ‘wrongful

inducement, we have suggésied a penalty Tovwer than that for @ffences

. _under Sections 3 and 4.

Section 6 Punishment for repeat offenders :

Thls sectlon provzdes for a }ugher and more stﬂngent pumshment for'

. f_:f.repeat offenders who. comrmt an offence:
coxmcted for an offence under this Act:
| section, shall be pumshab] 3 mﬂl imprisonm

:years Whlch may extend to 10 yeeus and ﬁne Whlch shall 110t be less than
|} ]0 lakh rupees and Whlch may extend to 50 crore mpces

, _havmg previously been
repeat offencier under this
ent for a nummum term of 5

Section 7 'Offences by compa'n'ies

Sub-séction

1

This sub-sectionprovides for imposition of lzabzhty in case an offence
under the Act has been committed by an entity other’ than an individual.

.| The provision mposes habﬂlty on every person who is “in charge of, and
_ _Was Iesponsﬂ)le to, the company for the conduci of the businéss of the |
| company”. W]Jﬂe drafting this § provision, we have sought guidance from a

sumlar sectzon inthe Negotlable lnstm_ments Act 18 81

! A proviso, has.also been mserted to-protect persons who may have been
responsible for the business of the company but Wwete riot involved in the

commission of the offence d.Ild exercised due dlllgence m prevemmo it.

_‘Case Tav has furthm clarlﬂed the puzport of bemg ‘i charge and |

responsﬂ:) e 1o the compaﬂy” and ‘specific allega‘zlons aré required to be
averred against persons allegedly responsible for the conduct of business
(N.K. Wahiv. Shekhar Singh,(2007) 9 SCCA481).This sub-section would
proceed on a similar understandmg

Sub-section
2 .

This sub-section has been inserted to cover persons who are otherwise
not responsible for the condust of the business, and who do not fall within

| sub- section (1)) but have played a role n the - commjsmon of an ‘offence.

under the Act.”

Explanation

Since this Act covers all Deposit-taking Establishments, it is necessary to
widen the scope of the term “company™ and “director” under this Section
so that where an offence is commitfed by an entity other than a company
(such as a partnership ﬂrm) persons responsible for the affairs of that
entity can be pursued. Therefore, the term “company”will include every
Deposit-taking “Establishment (ﬂcludmg an_individual) and the term

9




“director” will mean a partner (in case of a fimy)ete. We have included an
, Explanation that clarifies this,
CHAPTER [I: AUTHORITIES

Section 8 Competent Authorlty

I Sub~se‘c_ti_on Under thls section, the State Govemmeﬁt appost one Of more officers as
L .Competent Authontzesfm the purpose% of ﬂus Act

Sub-section | Thxs provision enables the State Govemment to appomt persons to assist
2 ‘ the Competent Authority. o

Sub-section ThlS provmion confers such powers on- the’ C‘ompetent Authonty which
3 N ,enable it tosummon or. conduct any mquuy, investigation or. survey in
o "respect of aﬁy erson “Slace, property, asgets, documents Books of account
a’cter as, may be necessaxy 5" catry out the |-
eeks to Linil cope 6f the “suuh POWELS as
, : “interpretation
ejmdem goneris. ‘(deance' n-18(1) of the

| Smitigglers and Foreign Exchancre Mampuiators (F orfelture of Propeﬂy)
. ‘Act 1976 in draftmg thzs sub sectmn o

" has been"taken ﬂom S

Secﬁgﬁéj}es} - e

Sub-section, |
: n,

‘Sub-section - | Al0I

-Esta ishmént- may - &. Reference is
,made to the- Code of Crlmlnal Pmccdure 1973 (“Cr}?C”) as It provides for
joinder of charges. :

Section 10 Empo?vgrgd Committﬁe_# o

SI_:lj'bimSe..(-‘{ﬁ"_;(_)‘:Ll AJJ . ipowered Commlttee is en‘ | tred zmdet thls Ac‘wwth the Sucretary,
1 B Departmen’r of Fma:nclal Services, Mﬂm’ﬂry of I’mance as 1ts Chairperson.

Sdﬁ?sect‘i‘pn: __ ;.Tl:us ;ectlorl enables the " membexs of the Comrmt!,ee (except the |-
p —_Chalrpe_. on) to ber ‘ .resented byanommee '

Sub-section | Clause:(a). . : _

3. The mpowered Comlmttee shal] dec1de in case of any dispute, the
- authoriiy, which is to mves’ugate mto the activities of the Deposit-taking

“Establishment for alleo d violation of this Act,

10
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The Empowered Cormmﬁee shall also recommend to the Central
Govermment to issue a notification for investigation of offences under this
Act by the Delhi Special Police Establishment (“DSPE”) under the Dethi
Special Police Bstablishment Act, 1946 (“DSPE Act™).

Clausﬂgl

Central Govemment may a331gn any. edditional ﬁmctlons to the

Reference has heen made to Section 27(1) of this Act under which the !

EmpoweredComrmtiee

Proviso 1 Fhe fust proviso enables the Empowered Committee to call for
information from enforcement agencies and regulators as it may deem
neee_ssa_ry

Proviso 2 | The second provwo hes béen added to ‘ensure thatthe Empowered
Commﬂtee 18 capahle of determmmc 1ts own procedure to be adhered at its
meetings.

CHAPTER IV: PROCEDURE FOR- ATTACBMEVT OF PROPERTY AN]}
RESTITUTION

Three different stages are contemplated for attachment:—

(ij | Provmonal attachment by the Competen’a Authority;
{in) Confirmation of provisional attachment by the Designated Court and

(i)  Final order, upon conclusion of the trial, making the attachmert order absolute
or varying it or cancelling it.

The requirement to seek confirmation of the provisional attachment is similar to the
procedure envisaged under the Prevention of Money Laundering Act, 2002 (“PMLA”).
However, while under the PMLA, realisation of assets can be done only after conviction by
the Spevial Court under the said Act, the civil and crnmnal process under this Act are

parzllel and restitution of depositors i 13 not contingent on the condmmn of criminal trial
under Chapter V.

Section 11 Provisional attachment of properties acquired in violation of this Act and
its confirmation :

Sub-section | The Competent Authority has been empowered to provisionally attach the

1 money or property of any Deposit-taking Establishment in the following
cases:

(2) If it is satisfied,upon complaint received from any depositors,a
regulatory body in India constituted or established under a statuteor
otherwise,that & Deposit-taking Establishment is accepting deposits
pursuant to an Unregulated Deposit Scheme in ifs jurisdiction, or

(b) Ifit receives a complaint from the concerned Regulator stating that

11




| Smce the'éﬁagh;nsnff is ‘Onl_y_pxo{fisibnél and-can be issued without givinga |,
hearing to the affected Depiosit-taking. Establishment, a time period has

' (90days). Within this timeframe, the provisional stiachmient will need to be

| suth Deposit-taking Establishment or in the parie of any.
behalf of such Deposit-taking Establishmentis not available for attachment
. e_:L‘s‘_s,@fcsﬁt_: of ,.,‘prb'mq_’ter‘?,,__ciire;c‘_tc'_);s,- 'al_lc_i_,Qt_helj:peysoz;s_,rcSponsible for the

| 'mian
guidance from the State Acts.

depositors. In yelation {5 this, an"analogy may be drawn to the Income Tax
Act; 1961 and PMLA, where powers of aftachinent/ forfeiture are not

attaching/ foifeiting properties sitated anywhere in India.

ithas reason to believe that 2 Deposit-taking Establishmentthat is |
operating in its jurisdiction bas failed or is Vikely to fail to retum the
deposit or rénder the service prorised against such deposit.

As (E) 'aBb-ve is in relation fo a Regulated Deposit Scheme, provisions of
this Act can be triggered only on the satisfaction of the concerned
Regulator.

been provided beyond which such provisional attachment cannot continue
confimed thréugh judicial determinatio.

This s;ib-éection also lists out the p_roperties that ‘can be provisicnally
attached in casethe money or other property acquired efther in the name of

taking Establishment of-in the narie of any other person on

or isimsufficient for repayment.This would enable attachment of personal

oement of the D‘épofsitéfélﬁﬁgEES“c'éblig?Ejjjiéﬁt . For-this, we have taken

Further, the Competent Authority is entitled to attachH - property situated |
anywhere in India, The intent of this is to expedite the restitution process
and to. ensure that stifficient ‘assets are available for repayment of the

restricted on a territotial basis and the concerned -officet has powers of

2

Sub-section | This’ provision provides for ‘stummary - confirmation of the provisional

| forviasd the provisiorial or
TSRS

attachment by the ted Cou

-Awthority will need to
of attachn esigiated Court within
poit; §ith an’ affidavie $ating the Frounds on which
such an order was passed. This is more in the nature of an intimation to the
Designated Court and to obtain a judicial stamp to the provisional order.

Sub-section

3

Designated Court under tlus sub-section is based on consideration. of the
affidavit and the summary hearing provided to the concerned parties. '

This provision enables the Designated Court o confirm or reveke the
provisional attackment: At this stage of confirmation, a summary bearing is
dllowsd  to the conéerned. patties.Confirmation ‘or revocation of" the
provisional erder is ‘based on prima facie satisfaction of the Designated
Cowrt and not on a fullfiedged inquiry. The determination of the

Sﬁb~$eéﬁ.0n
4

| This sib-section” has been added to provide for the - procedure post-
| confirmatior of affachmeit. Updn confirmation, the Competent Authority

shall take possession of the attached property and open a bank account
with a scheduled bank for crediting and dealing with the money realised. |

12
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However, the Competent Authority shall not, except in case of perishable

| items or assets, dispose of or alienate the attached property except under
| the order of the Desxgnated Court. Such attachment shall contimue €l a

final order is passed by the Designated Court (either making the
attachment absolute or canccl ing it).

Sub-section
5

This sub-section has been added Lo ensure that if there are more than one
author]ty that can attach the property of the same Deposit-taking
Establishment, the attachment order of the Cempetent Authority would

have precedanoe o the extent of the Liazms of the deposﬂtoxs over any |

other attachment

Section 12 Application for making the order of attachment absolute -

Sub-sectionl
1

This section sets forth the procedure for making an order of attachment
absolute. For this section, we have taken guidance from the State Acts and
the PMLA.

Under this Section, the Competent Authority is required to make an
application within 90 days of the order confirming the provisional
attachment to the Demg,nated Court for making the attachment absclute.
This application will need to be submitted along Wlth the documents and

| supporting materials reiatmg to, the case.

Sub-section
2

After the Competent Authority' makes an application to the Designated

Court under sub-section (1}, the Designated Court i$ required to issue a
notice (along with the accompanying application and affidavits) to the
Deposit-taking Bstablishment and concerned persons. This will be in the
nature of 4 show-cause notice which is meant to give a hearing to the
Deposit ta.kmg Establishment or persons whose property has beer
prowswnally aﬂaohed byt the Competent Authorlty

Sub-section
3

This sub- sectlon mandates that the Designated Court shall issue notice 1o

| persons other than those whose property has been attached. This may
| include persons having or likely to claim any interest or title in the

- property of the Deposit-taking Establishment. The purpose of this netice is
to call upon such persons to appear before the Designated Court and make
objections (if any) to the provisional order of attachment made by the
Competent Authority. This provision ensures that all interssted persons are
sufficiently informed about the attachment of the said property and can
make their clainis before the Designated Court.

Sub-section
4

This sub-section is meant for persons who have not been served a “Totice
under either of the provisions mentioned above but who claim an interest
in the property attached. Such persons can also make an objection before
the Designated Court any time before the provisional order of attachment
is made absolute.

Sub-section

IS

This sub-section applieé m cases where even after notice has been served
under sub-sections (2) and (3) above, the concerned Deposit-taking

13
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Establishment or person does not show cause or raise any objection. In
such situations, the Designated Court i empowered 10 pass an order
making the provisional order of attachment absolute. It can also direct the
Competent Authority to sell the attached property by public auction and
realise the sale proceeds to pay the depositors back. '

Sub-section
6

| This sub-sectiorn ﬁpﬁ,lieﬁ when the ‘con_cernequjosjt—*{akmg Establishment
“or person responds to the notice served under sub-section (2). Once cause

} enquiry into the same. The provisions of theCode of Civil Procedure, 1908

is shown ‘or objection i made, fire Degighated Comt shall commence

(“CPC™) shall apply for the purposes of such enquiry by the Designated
Court. . .- . ‘

7

Sub-section | cnqu
| may do one of the following:

e () Vary it by releasing a portion of the property from attachment;

L) Canel e proisomaloxdr ofatahmert.

Pursuant to an énguiry under sub-section (6)7abov.‘e, the Designated Court

1) Make the provisional order of attachment absolute;

Qr.

Sab-section
oub

This sub-section relates fo festitution of ‘the’ depositors, Under this, the |

Designated Coust shall pass an order or {sste 2 ditection for the equitable

distribution among the depositors of the money attached or realised out of .
Uthesale, T R o

d

I S’e_cﬁdn 13 'A&éc:}imeﬁtdf property of mala fide traaéﬂf;e'fée'sj B

Sub-section

1

' this regard in the State Acts. Fot instan

“issue notice to such transteree so as 10 appear before it and show cause 23

This sub-section is substantially similar 0 the cotresponding provisions in
s in the nstance, Karnataka, Maharashira and
Odisha have similar provisions ih their tespective Acts. It provides for
t props of mala fide - transferees ~so  that
is provision comes into play in cases
taking Establisnment for
_ . , | FAdtion miay be taken by

the Designated Cowrt under this provision where & transfer is vitiated on
account of having been made by the Deposit-taking Establishment in bad
faith or for disproportionate consideration. The Designated Cowurt may

fo why such of his propérty as is ‘quivalent to the proper value of the
property transfetred should not be attached.

Sub-section.. .
e

| the Designated Court orice notice is issted tnder sub-section (1). If the
“| Designated Court is satisfied that the Deposit-taking Establishment is a

This sub-section applies When the said transferee )‘do_es"nét appear before

mala fide transferee, it is empowered to attach_siué_ﬁ property to the extent it

is equivalesit to the value of the property transferred.

L

Section '14;§¢;i:u'1'i.ty in ]ielll.()f attachment

14
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Sub-section
-

™

| similar .provisions in thelr respoctive . Acts It enables a Depos1t-takmg

This provision s also similar to the corresponding provisions in this regard
in the State Acts. For instance, Kamataka Maharashtra and Odisha have

Establishment or a person whose property is ebout to be attached or has
been . aﬁached to_apply to the Designated Court seeking permission to
furnish security instead of his property getting attached. This would enable
the establishment or person. o continue its business operations and ensure
that depositors’ interests are safeguarded and that there are adequate funds
for their repayment.

Sub;section
2

-Thls prowsmn deais wﬁ:h the satlsfactwn of the Des1gnated Court. The
Degsignated -Court may allow a Dep051t~’fakmg eqabhshment Or & person

:Sd‘ﬁlsﬁed of the suffimency of  such secunty The satisfaction of the

referred to in the sub-section above to furnish security, once the Court is

Designated Court assumes mlportance so that defaul‘ters are not able to
evade the process of law by giving msufﬁment secunty

Sub—-sectio'n
3

P

: Thls sub sectlon prow.des that once the Des1gnated Cou:rt is satisfied - hdt

the security to be furnished by a Deposit-taking Estdbhshment 0T & person
is sufficient, it can either not make the provisional order of attachmem
absolute, or cancel the said order of attachment.

Section 15 Powers of the Deﬂgnated Court regarding reahsal:mn of assets and-
! pavment todeposators - -

Sub-sectmn
1

Sect1on. 15 provides for the procedure in reletion to realisation of assets and
return of monies to the investors. The aimof this provision is restitution of
the depos'i’cors.

Sub~éection
2(a)-(f), (W),
(i)

| The said clauses of sub section (2)1ay down all probable steps that the

| substantially similar to the corresponding provisions ir this regard in the
State Acts. For instance, Kamataka and Odisha have smlar provisions in
-+ their respective Acts,

Designated Court is empowered to take 5o as to engure that the interests of
depositors are adequately protected. The nature of these steps are

| Sub-gection

2(g)

monies are returned.

This sub-section is similar to Section 11B of the Securities and Exchange
Board of India Act, 1992 (“SEBI Act”) which permits SEBI to order
disgorgement as part of its power to issue directions. Also, the CA 2013
under Sections 38 and 125 provides for court-ordered disgorgement. This
provision prohibits wnjust enrichment by ensuring 1ha‘t, llegally obtained

ce”

CHAPTER V:

PROCEDURE REGARDING OFTENCES

Section 160ffex_1ces under this Act to be cognizable

Sub-section
1

The offences under Chapter I are o gnizable and non-bailable.

In drafting clause (a) of this sub-section, guidaﬁce has been taken from

15




Section 23(1)(a) of the Maharashira Contro! of ‘Organised Crime Act,
1999.7This clause is intended to provide safeguards against frivolous
comiplairits that may lead to misuse of the provisions of this’ Act. To ensure
that this does not happes, clause (a) provides that any information about
the commission of an offence inder Chapter IT of this “Act shall not be
recotded by a police officer without the approvai of an officer not below

fhe rank of Sl}paih}tépdéﬁt of Police.

For more serious offences, punisheble with imprisonment for A M
term of three years, clause (c). of this sub-section makes the provisions on
bail slightly more restrictive than the CrPC. Under this; a person caznot be
releaséd on bail niless the Public Prosecutor has beet. given'an opportunity
16 opposd pail: This sub-section is substantially similar t& Séction 45 of the
PMEA and Section 37 of the Nafcotic Ditigs and Psychotropic Substances

Sub-section

2

This sub-section claﬂﬁes {hat.thé li'r!n;itations on granting bail under this
A "'f;,‘a':e’"i‘i’l’flédditi_c')i.i‘tij'_ﬂ?'e_ res’trib‘gﬁidj‘isn‘ﬂder Séj'ctidﬂs 437 and 439 of the

Section 17Power to enter, search and seize without warrant ¢

Sub-seclion”
1

[ siti

‘| séction
hay reqiite ariother 10 -sdle search Warrdat) covers ‘gases of searches in-

i provision o wariantiess searehis TS been-draficd Keeping in view
Section 165, CrPC; Section 17, PMLA; and Section 42 NDPS Act. For
-searches requiring judicial warrant, the provisions of the CrPC will apply.

' Safegiards Have beenadded by providing that onlyin case of exceptional
circurnstances (e.g. when there i3 a reason to believe thatthe accused will
escape), search can. be conducted between sunset and summise. This is
“stmilar to Section 22(1); NDPS Act (with assistance being taken of Section

) Thedeﬁlutionofpropertym tie Explanation to sub-séction (1) s taken
V'x’r‘_e:batimj from Séction 2(1)(v) of thePMLAto givé a broad meaning to the
| term. This would also give greater discrétiofn 1o the invéstigating authority.

Further, although this section is only confined to searches within the
jurisdictional limits of the police station, sub-section (4) clarifies that {he
provisions of the CrPC apply to all searches, seizures and arrests under this
sEctia Fon. 166 of the CrPC (Whei officer'in chargé of police station

other jurisdictions. Hence, the requirement of a speéiﬁdpmﬁfisibn in this
Act for searches In other jurisdictions has heen dispensed with.

Sub-section -
7.

This sub-section along with its provisos on the procedure for freezing 15

the provisions of search/seizure and freezing in the samé section. A time

| pér‘ibii- of 30 -dajré" hag been provided for which the order .of freezing made

by an officer under sub-gection (1) or sub-section (2) would be valid.

substantially similar to Séction 17(1-A) of the PMLA; which incorporates

6
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The definition of “freezing of property” in the Explanation to sub-section
(3) has been taken from Section 68B(e) of the NDPS Act.

Sub-section
3

L]

{ The owner or occupier of the place shall be furnished a copy of such
information or prder, free-of cost, upon an application.made by them in this
: regard : |

This provides for situations where an officer takes down any information
or makes any order in writing under any of the preceding sub-sections. The
officer is mandated to send a copy of the mformatlon taken down or the
order made to the Designated Court within. 72 hours in a sealed envelope.

Sub-section
4

This sectlon clanﬁes that the provisions of the CtPC shall apply to any
search, seizure or arrest made under this section.

Section 18App1icati0n of the Code to prdceedings before the Designated Court

This; section I substantially simiter to Section 46 of the PMLA.

Sub-séction
1

This sub-section provides that the Demgnated Court may take cognizance
of offences under this Act even without the accused being committed to
him for trial. Guidance has been taken from Section 5(1) of the Prevention
of Corruption Act, 1988 in drafting this particular sub-section. This
provision would ensure that the Designated Court, who would benot below
the rank of a Sessions Judge, can take cognizance of an offence himself
without the Magistrate having to commit an accused to him for trial. The
intended effect of this' provision is to ensure speedy and expeditious
disposal of cases under the Act

Sub-section
2

This subﬂsectlon clarifies that the provisions of the CrPC shall apply o the
proceedings under this Act, the Designated Court shall be deemed to be 2
Court of Session and a person conducting prosecution before such Court
would be a Public Prosecutor.

Sub-section
3

This sub-section provides for the appointment of a person as a Special
Public Prosecutor. An advocate who has been in practice for not less than
tenyears, uader the Union or the State, would be eligible to be appointed as
a Special Public Prosecutor for the purposes of this Act.

Sub-section
4

This provision clarifies that every person appointed as a Special Public
Prosecutor shall be deemed to be a Public Prosecutor Wrrhm the meaning
of Section 2(u) of the CrPC.

Section 19Special Provisions for imvestigation of offences by Special Police
Establishmentunder the Delhi Special Police Establishment Act, 1946

Under this section, the Empowered Committee may recommendthe
issuance of a notification under the DSPE Actrequiring the DSPE to
investigate an offence under this Act. The factors that need to be
considered by the Empowered Committee for recommendingthe Central

17
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| Cotrt ‘opined that for: the purpose of conducting a.sound investigation

“agency effectively. This was also highlighted by the Fharkhand High Court

filed under the RBI Act, SEBT Act; Companies Act, 1956,Prevention of
Corruptidn Act, 1988, PMLA ‘and the Prize Chits and Money Circtilation

| varionss Ponzi “chemes fioated by Alchenyist Infra. The rationale of the

Acts were committed by rhj_ghly"iﬁﬂﬁehtiai pcr§_6ns end for investigation to
| be carried out, the investigatig agencies will have to move from one Stete
o -another, of ‘maybe; even: one’ ¢ountry.to gnother. Theyefore, the: High

whers the’ purported offendets may be: present ‘beyond the’ limits of one
- | particuler:State

| In relation tothequestlonof z}c‘gi’él-atififs: (;-dnip”eﬁénqe_,é-_'this section is m
pursuance of: Entry 3 {Central-Burcau :of Tntelld gﬁjnce"- and Jnvestigation) |
| and ‘Eniry 97.{Any-other-matter-not emumerated . List IF or List [

- | 6f Entry 8 to enact -the: DSPE Act, it is equally. compstent to prescribe
- | when-the CBL, established pursuant 1o such Act, shall have jurisdiction. In
- | pith and substance, this provisiondeals with-the CBI ot in any event with |

imvestor protection. e Tt : o

. Howeverltmusi e
| challeniged in theSu

Crovernment toissue a notification under this seetion would be the spreacﬂ
of properties of a scheme or arrangement in more than one State or-
country, and the total value of the scheme or arrangement.

There is-a pressing need for the Central Bureau of Investigation (“CBI”) o,
take over investigation of cases which cannot be ‘handled by the State

in its order dated 11 Juné 2015 in the matier of Jharkhand Against

Corruption v.-Stute of Jharkhand {WP No. 1635 of 2014]directing the |

State Government to handover investigation to the (Bl in various-cases

Schemes (Berhing) Act, 1978 against ‘Alchernist Infra Realty Limited,
These cases pertained to -siphoning off of the mozey of poor investors by

High Court for passing such an order was that the offences under the said

theCBlwouldbe Abemore adept mvestigating agency.

including any tax not mentioned in either of "ghdse Lists) of List I of the VIL
Schedule to the Constitution of India. If Parliament is competent by viriue

toied fhat this section in all likelihood will be

Entry 80 of List I) of the VII Schedule which deals with “Police” and given

the wordings of Section 5(2) of the DSPE Act itself. It will have to be

“Conirt:in light of Enfry-2 ‘of List 1 (read with '

sustained by arguing that Entry 97 (and investor protection) is the pith and

.| substance of the Act and that the power under Section 19 in any event 18
béing mediated by the fequirernent of multi-state operations and high value

of the scheme.

"CHAPTER VI MISCELLANEOUS -

Section 20Appeal

Sub-section

1

T This sub-section provides for the time pc:rio‘d. within which an appeal may

be filed againstan olgd_e_:r‘_ of the Designated Court made under Chapter [V.
Any person, including the Competent Authority may appeal to the High
Court within 60 days of the making of such an order by the Designated
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Court.
Sub-section | This sub-section provides for appeal to the High Court against conviction
2 or acquittal on a trial held before the Designated Court. The appeal may be

preferred - by an aggrieved person or in case of an acqulﬁal the State
Government.

Section 21 Newspaper and publication containing material or advertisement relating
to any Uuregﬂlated Dep0s1t Schemﬂ :

, Sub-sectmn
1

This sub- %ecﬂon provzdeq thai any newspaper or publlcdilon containing

material or advertisement relating to an Unregulated Deposit Scheme may
be directed by the State Governmient to publish a full and fair retraction of
the material or. advertisement. The sub-section also provides that the
retraction should be published in the same manner and in the same position
as the alleged material or advertisement on Ullregulatec] Depo sit Scheme.

‘We' have not provided for forfeitire of every copy of 'th@newspapel'/
publication containing such material, since the constitutionality of suck a
provision enabling forfeiture may be challenged for being violative of
Article 19(1)(z).

Sub-section
2

This sub-section requires the newspaper or pubhcatlon to publish retraction
within 2 days

S.ub~secﬁ@h
3

Where the maaerial or advertisement is published in an electronic
document, the State Government may order any Government agency or
m‘termedwry ta block public access to such information. This section is
similar to the provisions under the Information T echmology Act, 2000 (“IT
Act”).

Sub-section
4

As take down orders for electronic documents are govamed by the Rules
framed under section 694 of the TT Act, we have incorporated reference to
these Rules under this sub ~Seclion.

Explanation

The terms “computer resource” and “intermediary” have been a551gned the
same meanings as those contamed in the [T Act.

Section 22 Intimation of business by a Deposit-taking Establishment.

The intent of this provision is to prescribe an intimation requirement which
will be applicable to all Deposit-taking Establishments. While it is unlikely
that establishments operating Uhregulated Deposit Schemes will comply
with the said infimation requirements, compliance by Regulated Deposit
Schemes may enable the State Government to detect deposit schemes
which are operating without any registration. However a provision
requiring establishments to furnish quarterly returns (unlike in some of the
State Acts) has not been included in this Act as this would impose an
onerous obligation on Regulated Deposit Schemes (in addition to the
requirements under the Acts regulating the said scheme). An intimation
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requirement which would beeasier to comply with has been provided under
thls sectlon

Sub-section Thls sub section mandates that every Deposit-taking Establishment shall

1 iritimate the Competent Authority, within whose jUHSdICHOIl it falls, about
its busmess in the prescnbed form.

_SuE-»s’eéﬁuﬁ" 'Thls sub sec‘aon empower‘s the Competent Authority to direct any Deposn-

2 taking Establishment which~ falls - within “its jurpsdiction to furnish
statements, information or par’cxeulaxs as may be cormecied w1th deposﬂs
"recelved by Such estabhshment : :

Sub-section Thls prov1sxon 13.Yb down the. pumshment for faﬂure to- comply with sub-

3 sectiors . (1) or (2). Such fEtllU.l’u shall be pumshable with imprisonment

R Whlch may extend to "One year or W1th ﬁne Whlch may extend to 5 lakh

Mpees Thisisa baﬂable offerice.

_ 'Sectlon 23 Act to overnde other Iaws S

Wlthm,_‘" emduary Entry o7 S TAast

-Thls sec’uon prov1des that thls AG‘E sha]l ‘overtide other laws and its
| provisions shall have effect notw1thstandmg any mconszstent provisions in
any other enactment N "_‘ IR : o

By way of abundant cauuon this seotzon expressly prov1des that this Act

| would: have, ovemdmg eﬁeet over any State law. The need for ‘such an
V_express declaration anses “from the fact -that Parliament canriot- expressly |
irepeal-tho Stafe Acts, since both Parhament as well a3 the State legislatures

are competent to enaot aTaw of this natu:fe Tn this: regald the Supreme
Court’s Judgment n PGF Livited v Union of India, ATR 2013 SC
3702assumes importance where it wasaeoepfed that Séction 11AA of the

_ Article 248 of the
serted'm _‘he S BI Aet to" bring within

Constitution.Sectioh. 11AA" '

thé regulatory ambit of. SEBI CIS. u.nder whlch the” contnbutmnb or

payments tnade by the investors; are pooled and wiilised with a view to
receive profits, income, produce or propérty. Applying the ratio of this
judgment, Parliament derives competenceio enact this law relating 0

| investor protection under Hntry 97 of List I read with Axticle 248. Since the

proposed ‘Act.has & similar purpose which is to. protect the interests of

o -deposntols Parhament 15 compete, 1o enact such iaw

At The Same tlme the Supreme Court in ¢ases- such As” Soma Suresh
- .Kumar v Govemment of Andhra: Pmdesh, (2013) 10 SCC 677, New
' =Honzon Sugar Mills I1d. v; Government of Pondzcherry, (2012) 10 SCC

575, andKK Bas}camn v State, (2011) 3 SCC 793 has held thatState Acts

for the proteétion of interests of depositors fall within the ambﬂ of Entries

1,730 and 32 of List II of 1hé" Seventh Schedule. The Supreme Court has

i held that the ShTe Aots m plth and substarice relate to these entries.

SEBI A’ct'was val1d]y enaeted_by the Paﬂ]amon’; for -the purpose of |
g - VieW K Hlble investors; falling
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Clearly, both Parliament as well as State legislatures derive competence
from concered entries in Lists I and IT respectively to enact a law for
protection of inferests of depomtors Consequently, Parliament is not
competent to expressly repeal the State Acts by inserting a “Repeal and
savings” clause to that effect in this Act since that is only permissible if the
legislative competence for the State Acts is derived from List [11.

Since the State Acts. cannot be expressly repealed, this prowsmu would
ensure that the provisions of this Act prevail over the State Acts, wherever
contlict arises. This section gives effect to an established prmczpla of
constitutional law Wthh says that where an 1rrecon011able conflict arises
between a Central and a State law, then the State law would have to give
way to the Central law. The Supreme Court laid down expressly in
Hoechst Pharmaceuticals Ltd. v. State of Bihar, (1983) 4 SCC 45that the
exclusive power of the State legislature to legislate with respect to any of
the matters enumerated in List II has to be exercised subject to clause (1)
of Article 246which confers exclusive power on Parliament to legisiate

- with respect to matters enwmerated in ListT. Asa consequence if thereis a

contlict between an entry in List I and an entry in List IT which is not
capable of feconciliation, the power of Parliament to legislate with respect
to'2 matter eriumerated in List I must supersede the exercise of power of
the State leglslamre

The intended effect of this provision is to ensure that this Act prevails over
any State Act as well as any other law, in case of a conilict between the
provisions of the two. The existence of the State Acts would not have any
effect on the operation of this Act.

Section 24 App]icaﬁon of ﬁthér laws not barred

This provision clarifies that application of other laws is not barred where it
is consistent (in case of inconsistency, Section 23 shall apply). The effect
of this provision is that in proceedings inifiated under this Act, a party can
take recourse to provisions of other Acts, where necessary.

Section 25 Protection of action taken in good faith

Standard provision.

Section 26 Power to make rules

This provision allows the Central Government and the concerned State
governments (in consultation with the Central Government) to make Rules
for carrying out the provisions of the Act.

Section 27 Power to remove difficulties and issue clarifications

Sub-section
1

This is a standard “power to remove difficulties” clause. This provision
empowers the Central Govermnment to make such provisions and issue
clarifications as may be'required for the proper and effective functioning of
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the Act. The Central Government may also assign additional functions 1o
the Empowered Committee. This is a time-bound provision and the Central
Government cannot take such measures for removal of difficulties after the
expiry of 3 years from the commencement of this Act.

Sub;sectiau
2

Standard provision.

Section 28 Power to ameh_d Schedule T

Sub-s_ectibﬁi '

This section empowers the Central Gavetnment to add to, or omit from, the

1 list 'of Regulated Deposfc Schemes by amending Schedule 1. The Central
Govemmeut can issuea potification to add or on:ut ary other scheme or
“ ar,fangement to or ﬁom Schedule I
Sub-section | Standard provision.

Section 29 A_méﬁdménfs to cértain engctments

L The present Act. makes correspondmo amendments to the RBI Act,. the
'JSEBI Act and the Multl State’ Co- operatwe Socwﬁes Act, 2002 (“MSCS

Act™), The amendments made to these enactments are specified in
Schedule I of the Aci

The amsndmems have been dlSCbeed in detaﬂ in the explanatory notes to

) -'Schedule H

SCHEDULE I: REGULATED DEPOSI’I‘ SCHEMES

‘This Schedule corresponds- to Section 2(j) -of the Act which defines
“Regulated Deposit Scheme”. The Schedule contains an exhaustive list of

. -+ Reguisted Deposﬁ Schemes and {he stamtes uﬂder Whlch these are

Ie guiated

SCHEDULE II AMLNDMENTS TO C}{ RTAIN ENACTMENTS

I PART I

This part amends the- RBI Act by msertmg Explanatmn T to Section 45-
society accepts from members, who are nominal/ associate members, shall
be deemed to be deposits. Such amounts shall not include amounts

received as share capital This 1s necessary to curb acceptance of

voting rights or say in-the management of the soclety Such contebutions

o "should be w1thm the purv1ew of depos1ts requn:mcr registration with the

| RBL.

I(bb). This amendment provides that amounts which a state co-cperative |-

contributions by state co- operatlve societies’ fronl miembers who have no |

PART 11

exercise powers of atfachment only after obtaining approval from a
Judicial Magistrate of the First Class. With this amendment, SEBI wiil
have the powers fo order ‘attachment without obtaining prior judicial
_approval ‘which will be valid for a petiod of 90 days. Within that period,
SEBI will need to apply for confirmation of said attachment to the Special

This part amends the SEBI Act which, in its current form, permits SEBIto |
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Court established under Section 26A having jurisdiction and on i
confirmation, such attachment shall continue during the vendency of the
proceedings with the SEBLUpon completion of the said proceedings,
Section 28 A of the SEBI Act would apply.

Also, the SEBI Act permits attachment of bank accounts that relate to the i
proceeds actually involved in the violation of the Act. However, at the time
of attachment, it is typically difficult to determine the accounts which
relate to such proceeds and also, it may be necessary to attach properties
; (other than bank accounts) in order to ensure protectlon of imterests of
investors of the CIS. With the proposed amendment, in inquiries refating to '
unregistered ‘CIS, where the scheme property available for attachment is
not sufficient for repayment of the contributions by-investors, SEBI may ' @
also attach properties which it has reason to believe has been acquired out "
of the scheme property and the personal assets (whether movable or
immovable) of persons responsible for the management of the CIS.

For fhe term “scheme property”, we havelreferred to the definition in the
SEBI (Collective Investment Schemes) Regulations, 1999,

PART I This part amends Section 67(1) of the MSCS Act, 2002 which relates to
acceptance of deposi’ts grants and loans from external sources by muiti-.
state co-operative societies. The rationale for proposing this amendment is
the burgeoning problem of acceptance of deposits by co-operative societies
from the public and nominal/associate members who have no voting rights
or say in the management of the co-operative society. Keeping this in view,
the following amendments have been made to Section 67(1):

(i) The words “receive deposits” have been omitted. Crrrently, multi-
state co-operafive societies can accept deposits from the public
subject to the conditions prescribed under Section 67(1). Once this
amendment comes into force, acceptance of deposits from mermbers
of the public would be completely banned. However, as the intent
is to curb acceptance of deposits (end not loans and grants) from
the public, we have refained language relating to acceptance of
loans and grants by co-operatives from cxtemal sources under the
said section.

- (11) Explanation 1 has zlso been inserted which clarifies that a multi-
state co-operative society cannot accept deposits from members as
well. For the purposes of this Explanation, “deposit” is to have the
sarme meaning as has been ascribed to it under Section 2(c) of this
proposed law. :

This amendment would also cover acceptance of deposits by credit co- !
operative societies as they are also registered under Section 7 -
(Registration) of the MSCS Act, 2002. Hence, restrictions applicable to
co-operative societies under the MSCS Act, 2002 by the proposed
amendment will also be applicable to credit co-operative societies.
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Chapter 1: Regulatory Framework for Peposit Taking Schemes

l. Presently, the regulatory framework for deposit-taking activity is fragmented and
there are various statutes which along with the rules and regulations framed
thereunder allow non-banking entities to raise deposits from public in India. The
entities floating such schemes or arrangements under whick public money is raised
could fall under the jurisdiction of various regulatory bodies. The different deposit
taking activities and their respective regulators are as follows;

8. No. | Activities Sectoral regulators

1. | Schemes offered by Regmtered Respective State Governments
Cooperative Society '
2. | Schemes offered by Registered | Ministry of Agriculture, Government of
| Multi-State Cooperative Socisty | India

3. | Deposits accepted by NBFCs RBI

_ 4. | Contract of Insurance IRDA

5. | Pension Scheme PFRDA/EPFO

6. | Deposits accepted under section | Ministry of Corporate Affairs
76 of the Companies Act :
7. | Nidhi  or mutual  benefit | Ministry of Corporate Affairs
companies

8. | Chit Business Respective State Governments

9. | Mutual fund and Collective | SEBI
Investrnent Scheme

2. A brief description of some of the abovementioned deposit-taking actmhes is as
follows:

2.1 Corpofate Deposits: Corporate deposits are similar to fixed deposits, except that the
deposit is made with & company instead of a bank. The company pays a fixed rate of
mterest on the deposit, accordmg to the terms and conditions on which the deposit
was invited frony the public. As per the Comp'tmes Act, 2013, which came into effect
on 1 April 2014, the definition of ‘deposits’ has been expanded to include any receipt
of money by a company irrespective of the form of receipt. The Companies
(Acceptance of Deposits) Rules, 2014 provides for categories of receipts which shall
not be considered as ‘deposits’. The companies that take deposits have to limit their
returns to the maximum rate of interest prescribed by the Reserve Bank of Tndia for
acceptance of deposits by Non-Banking Financial Companies [NBFCs]. Presently, the

3|Page




maximum rate of interest an NBFC can offer is 12.5% per annum. The Act also caps
the total amount of deposit collection for each company to 25% of its net worth.

2.2 Non-Banking Financial Companies [NBFCs]: RBI classifies entities as NBFCs, -
whose financial assets are greater than 50% of their total assets, and who derive at
least 50% of their gross income from such assets [Principal Business criferia]. RBI
regulates only those entities that fulfil the said criteria and are registered with it.

2.3 Chit Funds: As per the Chit Funds Act, 1982, a chit is an arrangement under which a
person. enters into an agreement, with a specified number of persons, that every one of
them shall subscribe 2 certain sum of money by way of periodical installments over a
definite period and that each such subscriber shall, in bis turn, as determined by ot or
by auction or by tender or in such other manner as may be specified in the chit
agreement, be entitled to the prize amount. The Actvests the responéibilify of framing
rules with the State Governments. The chit funds are recrula’red by the State
Governments.

2.4 Collective Investment Schemes (CIS): Section 11AA(2) of the Securities and
Exchange Board of India [SEBI] Act lays down the conditions under which any
scheme or arrangement would be regarded as a CIS. Essentially, if payments from
various persons are pocled into a profit-oriented arrangement, and the property 50
collected is managed on behalf of the contributors without the contributors being
involved in day-to-day management and control, the scheme would be 2 CIS. Under
Section 11AA (2A), SEBI may make regulations that could provide for schemes not
entailing the features of this fundamental character too to bé regarded as a collective
investment scheme. Further, any pooling of find under any scheme cor arrangement
which is not registered with SEBI or not regulated by any other entity, mvolving a
corpus amount of Rs. 100 crore or more shali be deemed to be a CIS.

2.5 Cooperative. Societies: Cooperatwe Credit Societies can accept -deposits from their
mernbers but not from the general public. They are regulated by the tespective State
(Governments. If the socisty is a multi-state entity then it comes within the purview of
the Central Reolstrar of Cooperative Societies of the Umon Ministry of Agmculmre

2.6 Insurance, Pension and Mutual Funds; These are methods to mobilize funds from the
public. Insurance and pension finds collect monies in the structure of ‘premium
payments’, in lieu of bulk or annuity payments made to the investor in the future.
Mutual funds zllow either bulk investments or ‘premiums’ in the form of ‘Systematic
Investment Plans’ and provide in return capital gains to the investor. Insurance funds -
and Pension funds are regulated by IRDA and PFRDA respectively. The Employees’
Provident Fund and Employees’ Pension Scheme are regulated under the Employees’

Provident Funds and Miscellaneous Provisions Act, 1952, Mutual funds fall within
the ambit of SEBL




27 Nidhi (Mutua! Benefit) Companies; Nidhi Companies are created mainly for
mculcatmg the habit of thrift and savings into its members. The comparnies borrow
from its members to lend to its members. Nidhi Companies are registered under _
Section 406 of the Companies Act, 2013. These are regulated by the Mll]lstl'y of
Corporate Affalrs [MCA.

3. While the Iegaﬂy allowed and regulated activities have been discussed above, a large

number of illegal deposit-taking activities have been reported from different parts of

~ the country. Broadly speaking, such activities exploit the regulatory gaps and thrive

on account of inadequate legal and enforcement frame-work. Following issues,
relating to such illegal deposit-taking activities in the country, have been identifed:

3.1 There is no authentic report/ study whick covers the ongoing deposit-taking activities
i the couniry from a law enforcement perspective. Also, no relisble date/
mformation is available regardmcr the mumber of such schemes, funds collected,
persons affected, dstails of promoters/ operators, comumission agents running these
schemes and modus operandi used to lure investors, The understanding of the Central
and State-level agencies is limited to their respective mandates but & comprehensive
national leve! assessment of all relevant dimensions of such activities is lacking.

3.2 The CBI investigations*in different cases indicate that the deposit-taking activities of
such entities are spread across the country covering nearly leverfy state. Tentative
estimates based on enfities investigated by the CBI till date, indicate that more than
Rs. 63,000 Crore has been collected from over 6 Crore investors.

3.3 These schemes affect the entire spectrum of the society but mainly target the lower
economic strata characterizéd by low income, low level of literacy and gullibility to
offers of exorbitant returns, and their dominant presence is in the economically
backward areas of the country. They use a large metwork of cotnmission agents
recruited from the local populace, who play a key role in hiring investors through
personal persuasion, promising consistently high returns on investment,

3.4 The business models of such schemes employ camouflaged devices and hybrid
schemes to dodge regulators and exploit regulatory gaps and overlaps. Lately, there
has been a prohmratmn of infiovative products in the market due to technological
advancements and extensive use of websites {o market these products, The returns:
prormsed in the schemes.are prima facie incapable of being generated. However, high
retumns to investors are temporarily ensured through funds received from incoming
investors. Till the cyele of fresh infusion of funds by new investors continues, the
schemes are able to avoid default,

3.5 Compartmentalization of mandate of respective agencies, legislative gaps, low
prionity and lack of capacity are factors which contribute to lack of timely and
effective intérvention in checking these schemes. This is' borne out by the fact that
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crimtinal investigations have only been initiated on directions of Hon’ble Supreme
Court of India/ High Courts.

3.6 The law, in its present form, sets the ctiminal machinery into motion only on
fraudulent default by the deposit-taking establishment, Further, in the absence of =
general prohibition on unauthorized deposit-taking activities, the determination of
jurisdiction depends on the nature and form of deposit-taking activity. As substantial
investigation is required to make this determination, the process is time consuming,
gives ample opportunities fo the promoter to swindle the monies involved and
deprives the enforcement agency of early mover advantages.

3.7 As the Jharkhand High Court has recently highlighted in the matter of Jharkhand
Against Corruption v. State of Jharkhand [WP No. 16335 of 2014], Ponzi schemes are
ran by highly influential persons and for investigation to be carried out, the agencies
will need to move from one State to another. As the schemes are backed by intluential
persons and promoted by celebrities/ popular figures as brand ambassadors, they have
substantial goodwill during the initial stages of operation. Therefore, state authorities
did not initiate action during the initial stages despite complaints from regulatory
bodies.

3.8 A noticeable modus operandi of promoters is to start siphi;ning' off funds during the
mitial stages itself to related entities. Thereafter through a complex ¢ycle of layered
transfers, the funds are routed to unrelated entities and even out of the couniry.
Investigations are initiated belatedty and hence find it ohalienging to follow the
money trail and even more difficult to recover the funds. Needless to mention that the
criminal 11ab111ty of promoters wesakens as more layers are brought in for effecting
transfer of funds. Further, many such entities maintain incomplete data regarding
identity of investors which raises doubts on source of funds and makes retum of
money to investors more difficult. '

3.9 The focus of registering authorities like Registrar of Companies [RoC] in case of
cornpanies, Ministry of Agriculture for Multi-State Cooperative Societies under the
Multi-Level Cooperative Societies Act, 2002 and the State Governments for Chit
Fund Companies, Thrift Societies and State Cooperative Socicties under respective
acts is essentially facilitative in nature and effective oversight is absent. Also, the laws
under which such entities are registered do mot provide stringent punishment for
violations. Further, as such schemes take advantage of the regulatory gaps and are
typically unregistered, there is lack of clarity on the jurisdictional regulator whe must
initiate action. Due to this ambiguity, the Regulator / Government loses first-mover
advantages and is unable to undertake effective restitution of the depositors.

3.10 Prize Chits and Money Circulation Scheme (Banning) Act, 1978 is the chief statute
attracted for taking criminal action in these schemes. The enforcement of the said [aw
is within the domain of respective State Governments. However, the State authoriiies
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with their limited perspective are not able to appreciate the full extent of the issues.
Such entities have also devised strategies to escape full serutiny by a single State by
having registration in one State, promoters are based in second State, Funds are
collected from a third State and investments are in a fourth State. These strategies of
promoters coupled with low priority to the subject and weak capacity, often inhibit
prompt/ effective response.

4, Certain methods of deposi.t-takin_g that have misused and taken advantage of prevalent
regulatory gaps are as follows: |

4.1 Ponzi Schemes: Many Ponzi schemes operate as multi-level marketing companies;
with several instances wheré_ the entities do not have the -approval to collect deposits
from. the public. These schemes target areas of low awareness, such. as the rural
hinterlands, where identification and control of the scheme becomes difficult for the
authorities.. .,

4.2 Miseellaneous Deposit taking _activ’ities:

i Many deposit-companiss have raised money in the disguise of advances for
- unknown projects. There are no stated rates of inierest, only promises of
.doubling the money affer a certain period of time.

ii.  Some other companies structure their deposit taking scheme as if the so-called
depositor is placing an order for purchase of land from the promoter. Later oz,
the land deal is cancelied, and money is returned with inferest.

5. In most cases, it is this feilure to distinguish between the substance and the form that
has led to significant delays in containment of such disingennous schemes. It is very
important to ensure that the regulation is all-encompassing, leaving no part of it open
to different interpretations by different persons.
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Chapter 2: Deliberaﬁdns bv the Inter- Ministerial Grmm

1.

A meeting was taken by the Hon’ble Finance Minister on 16.12.2014 to look into the
issues of illegal deposit-taking activities in the coumtry and it was decided to
constitute an Inter-Ministerial Group under the chairmanship of Shri Ajay Tyagi,
Additional Secretary (Investment), DEA, for identifying gaps in the regulatory
framework and initiating the process to create an  all-encompassing
administrative/legisiative measure to tackle the issue.

The Inter-Ministerial Group [IMG] was accordingly constituted on 30.12.2014 to
examine all existing laws regarding ‘deposit-taking’ activities; to identify gaps in the
existing regulatory framework and to suggest administrative / legislative measures
including formulation of a new law to cover all relevant aspects of “deposit-talang’.
The constitution of the IMG is at Annesure-A.

The first meeting of the IMG was held on 20.01.2015 which was attended by
representatives of Central Bureau of Investigation, Reserve Bank of India, Securities
& Exchange Board of India, Directorate of Enforcement, Ministry of Corporate
Affairs, Department of Agricuiture & Co-operation, Department of Financial Services
Department of Legal Affazirs, Ministry of Home Affairs and the Government of
Maharashtra. On the basis of the discussion, the following issues were identified for
forther deliberation:-

L Developing Market Intelligence Architecture for providing alerts to report
instances of unauthorized deposit taking by unregulated entities

i Design of the Market Intelhgence Apparatus,

il Identification of State’ Government Agency to be entrusted with
managing the market intelligence apparatus that would also Act as a
lead agency for co-ordinating collation/ dissemination intelligence to
authorities / agencies concerned and taking enforcement action against
unregulated entities;

1. Laying down a Standard Operating Procedure [SOP] for processes to
be followed by the lead agency and authorities/ agencies concerned.

IT. Co-ordinating regulatory action at Central Government level against multi-
state players/ established entities:

1. Identification of lead agency for co-ordinating collation/ intelli gence
dissemination to authorities/ agencles cencerned and taking regulatory
action: '

i.  Laying down a SOP for processes to be followed by the lead agency

and authorities/ agencies concerned,
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HL  Identification of Jegislative changes required to plug loop holes in the present
regulatory framework for effeciwe[y curbing unauthorized deposit taking
activities. '

4. In the Second Meeting of the IMG, held on 16% February, 2015, the following points
emerged during the discussion:

I. Identification of legislative loop holes in the pfe,sent regulatory framework and
co-coordination of regulatory action at central government level against multi-
state players/ established entities.

» It was debated upon as to whether it is possiblg to have definitional distinction
between ‘legal’ deposit-taking activities and ‘illegal” deposit-taking activities.

s A question was raised about the need to examine whether the States, in which
Investor Protection Acts have been enacted, have seen any relief from frauds
committed againststhe small investor.

» It was noted that in order to adequately address the problem of illegal deposit
taking activities, the entire continuum of offenses needs to be congidered.

» PMLA needs to be amended in order to provide a distribution mechanism for
the monies confiscated from the deviant emtities, to be disbursed hack to the
investors, &s separate to the criminal proceedings against the deviant entities.

iL Developing real-time market intelligence architecture to prov1de alerts of
unauthorized deposit taking by unregulated entities,

» The requirement of a real-time infelligence co-ordination service was

~ discussed.

It was noted that the intelligence sources need to be diverse in order to gather
the complete picture of the crime. For example, investigating Chit Fond Scams
need inputs from SLCC, FIU, CEIB, etc. :

» It was suggested that there is a need tor

* build an inventory of red-flag indicators, once such mdwators are

" identified post-investigations. -

* share red- flag indictors (post final decisions on the case) with the
finaneial sector regulators for early identification of potential cases of
unregulated deposit taking. _

» develop an early warning detection system.

»  Identify agencies both at Central Government level as well as State
Government  level résponsible for co-ordination of information
collation and its dissemination and taking enforcerent action

 Laying down SOP for information collation and dissemination and
taking enforcement action.

5. In the third mesting of the IMG held on 17" March, 20135, the issues identified
for further deliberation were:-




i, Whether it is poss1ble to have a legal definition to distinguish ‘legal” deposit-
taking activities and ‘illegal’ deposit-taking activities;

. Identification of Agencies at Central Government level and State Government
level that would be responsible for co-ordinating information coliation & its
dissemination and taking enforcement action

ii. Identifying red-flags to develop an early warning system that throws up alerts
for taking action — transition from a post facto approach to a proactive
approach to curb illegal deposit taking activities.

iv. Ensuring passage of Depositor Protection Acts in each state.

v. Designing a mechanism for speedier mechanism for distributing monies
confiscated from such entities to the defrauded public.

vi. Spreading awareness amongst public against such illegal deposit taking
activities.

51 It was decided that a Sub-Group headed by Skri R.S. Bhatti, Joint
Director(Policy), CBI will frame the SOP for intelligenice gathering and sharing hoth
at the level of Central Government and State Government. Tt was also decided in the
third meeting that leezsla,twe changes required in the Prize Chits and Money
Circulation Scheme (Barning) Act, 1978, the Prevention of Money Laundc—:rmg Act,
2002, Compeanies Act, 2013 and Multi-State Co-operative Act/ Chit Fund Act/ State
Cooperative Act, would be identified. The fourth meeting of the IMG was held on
27th March 2015, wherein the architecture of the National Inteltigence Mechanism as

proposed by the Sub- -Group and the legislative changes requited in varions
Acts/Rules, were discussed.

6. The fifth meeting of the IMG was held on 15th April, 2015 Whe1em it was
decided:

a) A Model Law for deposit-taking activities shall be drawn up, which will
make clear distinction between legal and illegal deposit-taking activities
and remove jurisdictional ambiguity;

b} A distinction between legal and illegal deposits would enable ‘the
Competent Authority in the State to identify schemes that are perrnitted or
not;

¢} Crminality should stem from unauthorised acceptance of deposits and not

* be contingent on default by deposit-taking establishments;

d) A-reporting structure will be prescnbed at the district level for deposit-
teking activities:

e) A mechanism is required for jurisdictional arbitration, in case multiple
regulatory authorities cannot agree on which regulator has the jurisdiction
to a particular deposit scheme. Therefore, an ‘Empowered Committee’
must be provided for to resolve jurisdictional issues in the Model Law; and

f) As the schemes cater to smaller and local investors, this proposed
enactment would be implemented through the State Governments.
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7. Upon further examination of the matter, it was felt that the following issues

also need 1o be appropriately addressed in the draft Model Law:-

a) Provision for simultansous criminal action by the State Police and civil action by
the Regulators; '

b) Provision to allow for the process of restitution of money to run parallel alongside
criminal action;

¢) The ingenious operators of several illicit deposit schemes create assets in many
states. Therefore, the Competent Authority in a state may be empowered to attach
properties situated anywhere in India that belong to such illegal Deposit-taking
Establishment/its operators i.e. even beyond the jurisdiction of the concerned
State; _

d) Provision under which the Central Government could decide fo entrust
investigation to the Central Bureau of Investigation where the magnitude of illicit
deposit scheme is such that it is above a certain threshold and/or the assets/
operations are spread across several states .

8. After detailed discussions and taking into consideration views expressed by
the members, the draft was appropriately modified.
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Chapter 3: National Intellizence Mechanism (NINM)

L.

National Intellivence Mechanism : Rationale

The Sub-Group constifuted under Joint Director, CBI, identified certain issues
‘pertaining to the ongoing deposit taking activities in the country in an effort to
articulate the possible solutions to these problems. As highlighted in Chapter 2, the
CBI estimates over Rs. 68,000 crores has been collected from more than 6 crore

investors by such deposit-taking schemes, which use a large network of commission

agents recruited from the very same local populace, who play a key role in luring
mvestors through personal persuasion, promising consistently high retuns on
mvestment. At the current stage, there is no authentic report or study that covers the
ongoing deposit-taking activities in the country (from & law enforcement perspective),
as such a comprehensive national level assessment of the problem is lacking,

A noticeable modus operandi of promoters is to start siphoning off funds during the
initial stages itself to related enfities. Thereafter, through a conip],ex cycle of layered
transfers, the funds are routed io unrelated entitiés and even out of the country.
Investigations are initiated belatedly and hence find it challenging to follow the
money trail and even more difficult to recover the funds. Of late, there has been a
proliferation of inmovative products in the market due to technological advancements
and extensive use of websites to market these products. The refurns promised in the
schemes are prima facie incapable of being generated. However, high retumns to
investors are temporarily ensured through funds received from incoming investors.
Till the cycle of fresh infusion of funds by new investors continues, the schemes are
able to avoid default.

Effective. oversight from the regulators is missing, as the focus of the regulators
concerned is basically facilitative in nature. Compartmentalization of mandate of the
respective agencies, legislative gaps, low priority and lack of capacity are factors
which contribute to lack of timely and effective intervention in checking these
schemes.

Prize Chits and Money Circulation Scheme (Banning) Act, 1978 is the main
statute attracted for taking criminal action in these schemes, The enforcement of the
said statute is within the domain of respective State Governments. However, the State
authoritieswiththeir limited perspective are not able to appreciate the full extent of
the issues. Entities have also devised strategies to escape full scrutiny by a single
State by having registration in one State, promoters based in second State, funds
collected from a third State and investments made in a fourth State. These strategies

of promoters coupled with low priority to the subject and weak capecity, often inhibit
prompt/effective response.
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In view of the aforementioned conclusions, there is need for a National Intelligence
Mechanism (NIM) focused on deposit-taking activities in the country. The objectives
of the intelligence mechanism would be to collect, collate, analyze and disseminate
information on ongoing deposit-taking activities in the country in a coordinated
manner to designated Central and State Law Enforcement Agencies, with the CBI
acting as a nodal agency.

Nationa] Intellicence Mechanism: Objectives

The Sub-Group éxpr_'essed_ the view that proposed architecture of the National
Intelligence Mechanism (NIM) to monitor deposit-taking activities should inclade
the following features;-

Pan-India presence with working units in each State and capacity to reach
grassroats levels and remote corners of the country.

Partnership with State Governments/agencies is crucial to successful enforcement
but information given by them will need to be filtered.

An Integrated two-tier architecture in which the ground-level inputs are initially
processed at the State level by the State Level Intelligence Mechanism {SLIM)
and then consolidated at Central level by the Central Level Intelhgmw
Mechanism (CLIM) for forming-a national picture.

[t has to be a multi-agency mechanism both at State level and Ceniral level with
one agenby being responsible for the mandate. Speed of action, law enforcement
perspective and capacity for coordination with the Central and the State Law
Enforcement Agencies is necessary on the part of the designated agency so that
the early warning alerts are promptly sent to respective agencies for action.

Given the magnitude and scale of activities, it has to be technology-driven with
real-time data sharing arrangements with concerned agencies and ability to
monitor developments in cyberspace.

While operations can be handled by a designated agency, DFS must have a role to
review action taken by respective agencies.

Legislation is also needed te provide for a mechanism for restinition to ensure
return of money to investors who have lost their life-time savings.

Nzltioqal Intellicence Mechanism: Architecture and Working

The objectives of the intelligence mechanism would be to collect, collate, analyze and
disseminate information on-ongoing deposit taking activities in the country in a
coordinated manner to designated Central and State Law Enforcement Agencies.
During the discussions of the IMG, the oPtion of Central Economic Intelligence
Burean [CEIB] acting as the nodal agency for coordinating the proposed national




intelligence apparatus was also examined. However, it was noted that the charter of
CEIB lists that its main fanction is “4o collect infelligence and information gathering
regarding aspects of the black economy which require close watch and coordination’.
Ilicit deposit-takinig activities usually have.an element of criminality involved in it,
therefore CEIB would not be the best choice for the purpose a_‘t hand.

. The Central Bureau of Investigation with its long experience of investigations into

major economic crimes including Ponzi Schemes, countrywide presence and capacity
to coordinate with the State and Central Government authorities is well suited to act
as the nodal agency for camrying out the mandate. The NIM requires a two-tier
structure with first tier being at the State level. The Head of CBI Branches/ Zores in
States will be responsible for Worldng of the State Level Intelligence Mechanism
[SLIMj and will also convene the monthly meetings which may 1nclude designated
nodal officers of the following stakeholders:
i.  Reserve Bank of India
it Securities and Exchange Board of India
iii. Finance Department, State Governments
tv.  State Police (EOW/ CID-Crime Branch as nodal agency networked down to
the pol_ioe- station level)
v.  State Registrar of Coopcraﬁve Societies
vi.  Regional Economic Intelligence Council
vii.  Income Tax Department
viil.  Customs & Central Fxcise
ix. ~Registrar of Companies
X.  Banking Institutions (nieed hased) _
®. Other State Depa:a—*tments (Itwitees —~need ba'sed)

A btandarthzed mf01mat1011-gather1ng proforma will be demgned in consultation with

designated State and Central agencies to seek relevant details of deposit taking
activities. Information will be sought from the stakeholders in the prescribed proforma
and compiled. This information will be supplemented by open source information
available in media, internet, from complaints received etc. and then consolidated by
the CBI Branch at the State level. However, it may be appreciated that the information
received will often be incomplete, misleading and may require additional
clarification/ verification/ filling of gaps. This will be done by the CBI unit in-house
through human intelligence assets deployed at the ground level and consultation/
inputs fromi stakeholders as well as technical tools. This process of refining and
filtering will ensure that only televant data is retained and acted upon. Thereafier, a
State level report would be compiled by the CBI Branch and sent to the CBI
Headquarters, Relevant inputs shall also be shared with the relevant law enforcement
agencies and regulators for prompt action.
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10. At the Central level the designated officer of CBI will be responsible for working of
the Central Level Intelligence Mechanism (CLIM) and will hold periodic meetings
with following stakeholders at Delhi:

i.  Reserve Bank of India
ii.  Financial Intelligence Unit
. Securities and Exchange Board of India
iv.  Central Economic Intelligence Bureau
v.  Registrar of Companies, SFIO (MCA)
vi.  Income Tax Department
vil.  Customs & Central Excise
viil.  Banking Institutions (need based)
ix. Other Law Enforcement Agencies (LEAs) Intelligence Agencies (IAs)
(Invitees- need based)

I'l. All State level reports would be compiled, collated and analyzed at the CBI
Headquarters for developing a national assessment as many such entities operate
under different names in various States. Wherever required the State inputs would be
refined/ verified and augmented through consultation and inputs from other
stakeholders for making a credible assessment. It is proposed to have a technology
vertical at the CBI Headquarters, which will act as an electronic data warehouse,
equipped with requisite Business Intelligence technology to further analyze the inputs,
This vertical shall also monitor the cyberspace including social media and relevant
websites for gathering information regarding deposit-taking activities. The technology
vertical would take advantage of the systems already in place with various
stakeholders as explained below:-

i, FIU generates STRs on bank transactions and also on domestic related party

transactions based on red flags.-

. MCA website (MCAZL) hosts subs1cmt1a] information on approximately 14 Lakh
registered companies.

i,  SEBI already has a database of commission agents involved in operation of Ponzi
schemes.

iv.  CBI has a database of economic offenders including operatives in major Ponz1
schemes

12. The techuology vertical will have a secure real time date-sharing network among all
stakeholders for seamless exchange of data between existing databases to generate a
draft National Intelligence Assessment Report. The National Intelligence Assessment
Report will be finalized in consultation with the stakeholders during the periodic
meetings.

13, The Central Level Intelligence Mechanism (CLIM) will also put in place the protocols
regarding sharing of final inputs with law enforcernent agencies and regwlators with
the approvaJ of NFS. The relevant mputs as per the final Nafional Intelhgence
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Assessment Report shall be shared with relevant agencies as per these protocols. DFS
may periodically review the action taken by respective agencies. Over time these
National Intelligence Assessment Reports will provide useful mputq for policy-
making and legislative changes.

DFS may also launch an investors awareness programme through a designated
agency/Ministry, preferably also in regional ]anguages for reaching the target groups,
through media campaigns and a website/ portal with a complamt—repertmg moedule
which would be monitored by NIM. All stakeholders running investors awareness
program would be asked to mandatorily upload the details of the program on this
propesed website/ por’tal '

The various states have their own unique realjties and these will have to be kept
mind while framing working protocols (SOPs) and designing uniform formats/
templates for information-exchange. It is thereéfore necessaty to have extensive
consultation with the States and other stakeholders The consultation will also vield
inputs for designing a customized trammg prooramme for all participating
institutions. Such a, ‘rrammg will enstre umformlty and better quality of information
exchange and more cooperation amongst central and state LEAs. Some of the States
LEAs have weak capacmes which may need to be augmented.

16. The establishment and functioning of the proposed National Intelfigence Mechanism

will require additional allocation of funds to the CBI for manpowex technology and
related requirements. The repcn’c of the Sub-Group is placed as Annemre-B
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Chapter 4: 'Legiélative Chanoes

1. Considering the nature of the illegal deposit-taking schemes, their extent and coverage, it
is but natural that the State Governments will reed to-be fully on board o tackle fhis
menace. The PCMCSB Act 1978, though a Central Government legislation, is
implemertted by the State Governments. As of now 22 State Governments have enacted
State Acts to protect the interest of depositors in Financial Establishments. The |
Committes examined PCMCSB Act, different State Acts and various other statutes with 2
view to further tighten regulatory oversight over deposit schemes,

2. Teking into account that many of such schemes operate in multiple states, succeed in
obteining patronage of local politicians/administration and require active intervention cf
various regulators established under the Central Government enactmenis to contain the
menace, the Committee is of the view that there is a need for a comprehensive Central
Governmient legislation to deal with the problem so as to bring in uniformity in statutory
provisions throughout the country. However, considering the spread of illegal deposit
taking schemes in the counfry and criminality involved, the proposed enactment should
be implemented through the State Governments, as in the case with the PCMCSB Act,
1978.

3. The committee recommends the following legislative measures/ suberdinate legislation
changes: '

3.1 Enactment of Banning of Unlawful Deposits Schemes and Protection of Interest of
Depositors (In Finanecial Establishments) Act

It is imnperative that a distinction between the legal and illegal deposits is brought out
in the law which will give clarity to all the stakeholders including the public and law
enforcement agencies. Further, criminal action must be taken not only ageinst
fraudulent default in return of deposits but also for accepting deposits in an
unauthorized manmer. The action against the perpetrators of crime has to be effective
and deterrent. The proposed Act apart from providing strict penal actions against the
perpefrators of illegal deposit-taking schemes would also have provisions for
protection of depositors’ interest. With these broad objectives in mind, the Commitiee
recoramends enactient of a Central law that would be administered by the State

" Government. This law will prevail over and override the provisions of the existing
State Acts on the protection of interests of depositors. The draft of the Central taw is
given at Annexure-C. The salient features of the Banning of Unregulated Deposit
Schemes and Protection of Depositors’ Interests Bill, 2015 (“the Bill”) are:

i B.ANNING UNREGULATED DEPOSIT SCHEMES
The primary intent of this Bill is to protect the interest of depositors by banning
commercial deposit-taking by establishments under scheres which are not under
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the supervision of any regulator or government. For this purpose, the Bill
categorises deposits into Regulated Deposit Schemes, which have been identified
and listed, and Unregulated Deposit Schemes. Such clear demarcation serves both
as a guide for depositors as well as law enforcement agencies and prevents
proliferation of ‘Ponzi schemes’. Schemes or arrangements uader which deposits
are accepted by way of business, and which are not Regulated Deposit Schemes
will be considered as an Unregulated Deposit Scheries,

CATEGORIES OF IOFFENCES

The Bill creates 3 types of offences, which are cognizable and non-bailshble.

Firstly, it imposes a prohibition on unregulated  deposit-taking activity and
criminalizes soliciting, promoting, operating and accepting deposits in pursuance
of an Unregulated Deposit Scheme. Secondly, the Bill punishes fraudulent defanlt
in relation to a Regulated Deposit Scheme by a Deposit-taking Establishment,

However, in order to avoid frivolous complaints, a complaint in relation to a
regulated deposit scheme has to be filed by the regulator for any action to be

taken. Thirdly, in order to punish agents of Ponzi schemes, the Bill peralizes

wrongful inducement by any person to fnvest in or become a member / participant
of 'an Unregulated Deposit Scheme. Also, & more stringent punishment has heen
prescribed under the Bill for repeat offenders. These offences are to be
investigated by the jurisdictional police with the approval of an officer not below
the rank ‘of Superinténdent of Police. They are to be tried in 2 Designated Court
notified for this purpose. '

COMPETENT AUTHORITY o
The State Government, for the purposes of this Bill, will appoint one or more
officers as Competent Authorities and where required, wiil also appoint officers to

“assist the Competent Authc’writy. The Competent Au_tho_rity has been empdwered to

provisionally attach the money or property of any Deposit-taking Establishment
for a period of ninety ddys, within which confirmation has to be 'obltlainéd from the
Designated Court: Where the money or other property of the Depdsibtaldng
Establishment is not available for attachment or is insufficient for repaymient, the
Competent Authority is also entitled to attach personal assets of promoters,
directors, and other persons responsible for the management of the Deposit—taking
Establishment. Also, in order o ensure restitution of depositors, the Competent
Authority is entitled to attach property situated anywhere in India. The attached
property would be administered by the Corapetent Authority according fo the
orders of the Designated Court, The Act also provides that if there are more then
one authority that can attach the property of the same Deposit-taking
Establishment, the attachment order of the Competent Authority would have

precedence, to the extent of the claims of the depositors, over any other
attachment.

DESIGNATED COURTS




28

The State Government can constitute one or more Designated Courts for trial of
offences under this Bill and to make orders re].ating o confirmation of attachment,
making the attachment absolute and restitution of depositors. While conducting an
enquiry in relation to the attachment and restitution of depositors, the provisions
of Code of Civil Procedure, 1908 will apply and the provisions of Criminal !
Procedure Code, 1973 will apply, while conducting the trial of offences under the 4
Act. The Designated Court is empowered to take suo-motu cognizance of offences
under this Act. The Designated Court would be presided over by a judge not Lo
below the rank of a Sessions Judge or an Additional Sessions Judge or an ;
Additional District Judge. An appeal from the decision of the Designated Court ' »
shall lie with the High Court. |

v. EMPOWERED COMMITTEE
An Empowered Committes is envisaged with the Secretary, Department of
Financial Services, Ministry of Finance, as its Chairperson, which will play a
crucial role where the scheme has a nation-wide presence and invelves multiple !
authorities/regulators, The Empowered Committee will co-ordinate the
enforcement process by deciding, where multiple agencies are involved, the
authority which must investigate the Deposit-taking Establishment and in B
approptiate cases, recommend to the Central Government to issue notification for .
investigation by CBL. '

vi.  INVESTIGATION BY CBI

The Empowered Committee may recommend to the Cenfral Govermment
investigation of cases of unregulated deposit«taliing by the CBI where the spread
of properties of such scheme ot arrengement is in more than one State and the
total value of such scheme or arrangement is of such magnitude that it has &
significant impact on public. The pressing need to have the CBI conduct garly
stage 'mvestigation in such schemes that are operated in more than one Stafe,
involve subsiantial public money and where various agencies are conducting
investigati'on was also highiighted by the Jharkhand High Court in its order dated
11 June 2015 in the matter of Jharkhand Against Corruption v. State of Jharkhond 5
[WP No. 1635 of 2014}, The rationale of the High Court for passing such an order ‘ L]
was, that for the purpose of conducting sound investigatiors where the purported B
offenders may be present beyond the liraits of one particular State, the CBI would
be the more adept investigating agency. Since many similar cases also involve i
properties as-well as depositors spread across states, the need for a central agency ‘
like the CBI to investigate such offences is the need of the hour.

vil.  RESTITUTION OF MONEY TO DEFOSITORS _
In light of Supreme Court’s observation in the Saradha scam that the law must
provide a restitution process which is not contingent on the conclusion of the
criminal trial, the proposed Bill provides a parallel process of restitution where the
depositors are not required to file recovery suits for restitution. The Competent
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3.2 Prevention of Money Laundering Act, 2002

i1.

iif.

Authority, under the Bill, has been empowered to provisienally attach property to
ensure that the offenders do not siphon off the property and obtain final orders
from the Designated Court in relation to realization of assets and equitable
distribution of money amongst the depositors.

31.1 At preserﬁ:, the State Level Coordination Comrmitise (SLCC) is the permanent

institutional mechanism to co-ordinate the issues of unregistéred deposit-taking
schemes. The SLCC is chaired by the Chief Secretary of the State Government
and its members include representatives from RBI, regional directorate of MCA,
RoC, SEBI, FEconomic Intelligence Units of the State Police and Horme
Department of the State. The SLCC would continue to co-ordinate and monitor
mvestigation into cases of unregistered deposit-taking activities at the State level.

3.1.2  The Act also prescribes an . infimation requlrement for all regulated Dep051t—

taldng Estabhshments They would be required to intimate the Competent
Authonty all relevant détails of its activities, authorlzatmn to raise deposits, its
offices/areas of operatlons/promc}ters etc., before commencmg Wlth the deposit-
teking auuvﬂy Tn order to ensuire that this reporting requirernent does not become
an operous condition, it is recommended thata web-portal may be created wherein
a depbsit{akjﬁg{entity would upload all the relevant information before
commencing it activities and this would be accessed by all the Competent
Authorities across all states as well as by general public.

As 'p'm Section 2(1)(wa) of PMLA, 2002 “reporting entity” means a banking
company, finanicial mstztu’uon mtermedlary Or & ‘person Carrying on a designated
business or professmn As per Section’ 2L}(sa)(vi) of PMLA, 20(}2, a ‘person
carrying on deswnated business or professmn means perqon‘ carrymg on such
other activities aq ihe Central Govemmeni  may, by notification, so de%lgnate from.
time to tmle o

Registrar of Companies could be tmade into a reporting entity for FIU-IND. MCA
does not have any objection to the above proposal.

[t may be noted that the entities which undertake this kind of deposit-taking could
take different forms, viz. registered as companies under Companies Act, as societies
under the Societies Act, ete. DoR is examining this issue, as to how registering
authorities of Societies, which lie under the jurisdiction of State Govemments, could
be brought under the framework of PMLA as reporting entities. The State
Governments would also need to be consulted in this regard. ‘

3.2 Companies Act,2013
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By virtue of Clause 2(c)(xii) of the Companies (Acceptance of Deposits) Rules, 2014,
any advance, received in connection with consideration for property under an
agreement or arrangement, is excluded from the definition of deposits.

SEBJ is of the view that the exceptions/exclusions are creating a regulatory vacuum
wherein the company raising “deposits” under the facade/garb of real estate will be
exempted from the penal action of RoC. But, such amount being deposit in essence,
will not come under the purview of any other authority, This vacuum is being misused
by the entities running such schemes, claiming that the Companies (Acceptance of
Deposit) Rules, specifically exempts such ‘advance’ from the definition of deposits.

On the issue of determining the trigger for treatment of advances as deposits, the IMG
discussed the possibility of mandating a threshold depending upon the number of
persons from whom advances are béing collected, above which an approval could
need to be taken. There could also be a requirement for disclosing the details of
advances taken by the entity and failure to do so could result in the advance amount to
be automatically considered a ‘deposit’ that would require adherence to sections 73-
76 of the Companies Act, 2013 (provisions relating to deposit-taking) and the rules
thereof. . :

However, during the deliberation, it was pointed out that such thresholds would not
remove arbitrage opportunities as entities could simply bypass such a rule by creating
new companies/societies to gather deposits above the threshold limit. MCA also
pointed out that such disclosures are normally mandated to be done anmually, which is
far too Iong a time for such activities. Putiing in place any such requirements may also
adversely impact ease of doing business.

Notwithstanding the aforesaid, MCA may examine this issue further and take an
appropriate view after taking into account practical considerations.

3.3 Multi State Co-operative Societies Act, 2002

i

It has been observed in certain cases that entitics which have been prohibited from
taking deposits from the public by SEB], continue with their activities by obtaining a

registration as a mulli-state cooperative credit society (MSCS) from the Central

Government. The Muli1 State Co-operative Societies Act, 2002, is administered by the

Department of Agriculture & Co-operation under the Ministry of Agriculture,

Government of [ndia.

The use of MSCS in raising public deposits is one of the weakest link in the
regulatory framework for unauthorized deposit-taking. The modus-operandi being
deployed by MSCS to raise public deposits include taking deposit from the associate
or nominal members, or taking the route of amalgamation or transfer of assets and
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liakilities or division of one MSCS with or to another, which is to be approved by
only two-thirds of the members present and voting.

The Central Registrar, who registers the MSCS under the Multi-State Co-operative
Socjeties Act, 2002, has powers to order special audit and inspection of MSCS in
certain cases. However, beyond audit and inspection in certain circumstances, the
regulatory and prudential framework for functioning of MSCS is not stipulated by the
Central Registrar.

In the case of Deposit-taking Non-Banking Financial Companies (NBFCs) , which are
aiin to MSCS in terms of deposit-taking and lending activity, the Reserve Bank of
India (RBI) stipulate norms on the ceiling on quantum of public deposits, based on
Net Owned Funds (NOF), credit rating and compliance to prudential regulations, to &
maximum of 1.5 times of NOF, mandatory credit rating for deposit collection, period
of public deposits (between 12 to 60 months), ceiling on the rate of interest (12.5%),
Intimation to the depositor on maturity of deposits, regulations on renewal and
prépayrr_;erit of deposits, instructions on what needs to be included for advertisement
for soliciting deposits, furnishing of receipt to the depositor along with all the details,
maintenance of register of deposits, opening and closing of branches, etc. Apart from
these directions of RBI, such NBFCs have to follow prudential regulations including
maintenance of statutory fiquidity ratio as a percentage to the outstanding deposits,
capital adequacy, asset classification and-provisioning norms Income recogrition
norms and credit concentration norms. The deposit acceptmg NBFCs also have to
follow a teturns discipline on a quarterly basis, which includes, inter aliz, ﬂl@]_?.
eXposure to sensitive sectors.

There is a need to curb deposit taking by MSCS. The IM{ recommends that the
following amendment may be made in the Multi-State Co- -operative Societiss Act,
2002 through the proposed Banning of Unregulated Deposit gchemes and Protection
of Depositors’ Interests Bill, 2015

Amendment of Section 67:
(1) In sub-section (1), -—

fa) the words "receive deposits™ shall be omitted: and

(b) the following Explanations shall be inserted, namely: —
(i) IExplanation 1.— For the avoidance of doubts, it is
hereby declared that a multi-state co- -operative society, shall
not be entitled to receive deposits from members or external
sources. .
For the purposes of this Explanation, “deposit” shall have the
same meaning as ascribed to it in section 2(c) of the Banning of

Unregulated Deposit Schemes and Protection of Depositors’
Inferests Act, 201 5.

(2) In the proviso to sub-section (1), the wo:ds “deposits and” shall be
omilted.

age
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With this amendment, multi-state co-operafive societies will not be 2ltowed to accept
deposits from either its own members or members of the public,

Prize Chits and Money Circulation Scheme (Banning) Act, 1978 [PCMCSB Act,
1978] & Act to regnlate genuine Direct Selling Businesses

PCMCSB Act, 1978 bans prize chits and money circulation schemes. The Act also
bans pyramidal schemes or arrangements wherein members are enrolled without
teking any deposits from them if it partakes the character of the money circulation
scheme. The Act does not distinguish between genuine direct selling activity and
bogus schemes masquerading as direct selling activity-' all pyramidal schemes, or
- arrangements that are akin to money circulation schemes are banned. The Act also
does not provide for any scope for restituting defrauded amounts to innocent victims
of such schemes. The Department of Corsumer Affaits is proposing an enactment to
regulate Direct Selling schemes with a view to distinguishing genuine direct sellers
from Ponzi schemes. Once a framework for regulating genuine direct selling activities
Is put in place, Department of Financial Services may take a call to repeal the
PCMCSB Act, 1978 and, if required, bring in appropriate additional provisions in the
proposed new model law as stated at para 3.1, in lien of repealing this enactment.

The Department of Consumer Affairs may expedite bringing in the propesed
enactment in relation to regulation of Direct Selling schemes.

3.5 Act to regulate Real Estate

The salient features of the Real Estate (Regulation & Development) Bill, 2013 |Real Estate
Bill] after the proposed amendments are:

23 |

Scope of the Real Estate Bill -1t incluces both residential as well as commercial real
estate projects.

Establishment of Real Estate Regulatory Authority — Real Estate Regulatory Authorlty
bodies will be set up in each State / Undon Territory. Adjudicating officers will also be
appointed to settle disputes (if any) and impose penalties / compensation.

Registration & Public Disclosure of Real Estate Projects — The Real Hstate Bill makes it
mandatory to register all the real estate projects with the respective State Regulatory
Authorities. The builders or real estate companies will have to mandatorily disclose the

details of all the registered projects such as; details of promoters, project, layout plan, -

plan of development works, land status, status of statutory approvals and disclosure of
agreements, names and addresses of real estate agents, contractors, architect, structural
engineer etc.; for wrong disclosure of information or for not complying with the
disclosures and requiréments, payment of 5% of project cost will be tmposed as penalty.
The Regulatory Authorty can even cancel the project approval.

Registration. of Real Estate Agents — The real estate agents who intend to sell any plot
or flat of a ieﬂlstered prOJ ject have to r@gm’cer W1th the Real Estate Regularory Aulhorlty
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The agents or property consultants have to maintain books of accounts, records and
project documents.
Responsibilities of Promoter or Builder -

o Disclosure of all relevant information of project;

o Adherence to approved plans and project specifications

o Obligations regarding veracity of the advertisement for sale or prospectus;

o Rectify structural defects

o Refund money in cases of default . ‘
Compulsory Deposit of 50% percent — The Realty Developers has to compulsorily
deposit 50 percent of the amounts (advances) realized for the real estate project from
the allottees (buyers) in a separate Escrow account within & period of fifteen days. This
account has to be maintained in a scheduled bank. This amount has to be used to cover
the cost of construction of that specific project only.
Adherence fo Project Plans (layout / design) — To alter a project plan, structural design

& specifications of the plot, apartment or a building, the Promoter has to get the consent

of minimum two-third allottees (buyers) after the necessary disclosures.
Rights & Dutxes of Allottees — The property. buyer has the ﬂght to obtain stage-wise

“time schedule of the real estate project and claim possession as per the declaration /

agreement. If the promoter defanlts, the buyer can claim refund (with interest) and
compensation. The allottees have to make all the paymems on time as per the signed
agreement,

The Committee recommends that the proposed regulatdr should provide adequate

regulatory oversight over illegal deposit and/or advance taking activitics in the real estate
sector.

3.6 Amendment {o the Reserve Bank of India Act, 1934

The draft bill as at para 3.1 above, proposes o amend the RBI Act to provide that
amounts that a state co-operative society accepts from members, who are nominal/
associate members, shall be deemed to be deposits. This amendment is to curb the
menace of deposit-taking by co-operative societies from nominal members who have
no voting rights or say in the management of the society. The IMG recommends that
the following amendment may be made in the Reserve Bank of Tndia Act, 1934:

Amendment to Section 45-I (bb):

i.

24| p

In section 45-1(bb), the following Explanation [I] shall be inserted, rzamelyﬁ
Explanation LIl — Amounts accepted by a co-operative society from members or
shareholders, by whaiever name called, shall be deemed to be deposits for the
purposes ¢f this clause, if such members or shareholders are nominal or associate
members, by whatever name called, who do not have full voting rights in the meeiings
of such co-operative society.

With this amendment, such contributions would be considered as deposits and
therefore, the co-operative societies formed under the Co-operative Acts of various
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states will need to comply with the provisions of the RBI Act in relation to financial
institutions accepting deposits.

3.7 RBU’s regulation of NBFCs

L Asofnow, RBI regulates only those NBFCs which are registered with it. RBI should
regulate ail entities which fall within the definition of NBFCs. RBI should take action
against NBFCs which do not get registered with it.

3.8 Amendment to the SEBT Act, 1992

1. Under Section 11(4)(e) of the SEBI Act, 1992, during pendency of proceedings or on
completion of investigation, SEBI has the powers to attach bank accounts of any
persons invelved in violations of any of the provisions of the Act. These DOWEIS are
restricted to only those bank accounts that are related 1o the proceeds that are actually
involved in the violation of eny of the provisions of this Act. Further, such attachment
can only be done after recording reasons in writing and obtaining approval from a
Judicial Magistrate of the first class. Also, the provisional attachment can be enforced
for a period of cnly 30 days. It was felt that these powers are insufficient to effectively
counter the menace of unregistered collective investment schemes. To tackle this
menace, a more nimble-footed approach is mperative - an approach that allows SERI
to provisionally attach amy property, of operators or persons commected with
unregistered CIS, so as to prevent the money from being siphoned off and to avoid
situations that might lead to difficulties in recovering the money collected by the
operators of unregistered CIS.

. A need was felt to add more teeth to the SEBI Act, 1992 wherein SEBT should have
the power to attach any property whether it is movable or immavable, subject to
appropriate approvals, for & period significantly longer than one month. The proposed
amendment gives SEBI the powers to order provmondl attachment withcut obtaining
prior judicial approva] for a period of 90 days. Also with this amendment, while
conducting inquiries into an unregistered Collective nvestment Scheme, in addition
to the bank accounts, SEBI is empowered to attach properties (other fhan bank
accounts) acquned from the scheme property and personal assets of the persomns
responsible for the management of the unregistered CIS.

Amendmment to Section 11 (4)(e):
For clause (e} of sub-section (4) of Seca‘:on 11, the following clause shall be substituted,
Aamely:- . |
(@) atiach, for a period not exceeding 90 days, bank accounts or other property of any
mtermediary or any person associated with the securities market in any manner
involved in violation of any of the provisions of this Act, or the rules or the
regulations made thereunder:
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Provided that the Board shall, within 90 days of the said attachment, obtain conﬁrmm‘ion of
the said aftachment from the Special Court, established under section 264, having
Jurisdiction and on such confirmation, such attachment shall continue during the pendency of
the aforesaid proceedings and on conclusion of the said proceedings, section 284 shall
apply:

Provided further that only property, bank account or accounts or any transaction enfered
therein, so far as it relotes to the proceeds actually involved in violation of any of the
provisions of this Act, or the rules or the regulations made thereunder shall be allowed to be
attached:

Provided also that where the inquiry is under section 12(I1B) and relates to illegal

mobilization of funds by a Collective Investment Scheme, if it is found that scheme property is

not available for attachment or is not sufficient for repayment of the investors’ coniributions,
the Board may, if it is necessary to do so, attach—

(i) such other property which the Board has reason to believe has been
acquired with the scheme property and where this is not available for
attachment, such other properties of that person in whose name
‘properties were purchased from and out of the scheme property; and)

(ti)  if it is not possible to do so, may attach the personal assets, whether
movable or immovable, of the promoter, partner, direcior, manager,
member or any other person responsible for the management of the
said Collective Investment Scheme or o person who has borrowed

money from the said Collective Investment Scheme, to the extent of his
unpaid debt.

For the purposes of this proviso, “scheme property” has the meaning assigned to it in

Regulation 2{1){z) of the SEBI (Collective Investment) Regulations, 1999, as may be amended
from time to time. '
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Chapler 5: Public Awareness:

L. Amajor concem with illegal deposit-taking activities is that the defrauded investors get to
know about the loss of their money only after the perpetrators have absconded with their ,
money. Regulator's and nvestigative agencies also generally tend to get involved after the | -
perpetrators have fled with the funds and they start receiving complaints of such frauds. It
s imperative to put in place preventive measures for investors such as ‘investor education
programs’ regarding such schemes, so as to warn investors from putting their money into
such funds in the first place.

2. Massive awareness generation campaigns need to be launched on sustained basis
throughout the country in close coordination with the State Goverriments. This needs to
be coordinated by the DFS. As regards the funding requirements for such campaign, one P
of the options could be to meet it from the ‘Depositor Education and Awareness Fund’ B
created under the Banking Regulation Act, 1949, as explained in the followmg |
paragraphs:

2.1 One of the amendments made in Banking Laws (Amendrment Act), 2012 in January 2013
was insertion of Section 26A in the said Act which mandates creation of Depositor
Education and Awareness Fund {Fund]. In terms of Paragraph (4) of Section 26A of the
Banking Regulation Act,1949 the Fund shall be utilized for promotion of depositors'
interests and for such other purposes which may be necessary. for the promotion of
depositors’ interests as may be specified by the Reserve Bank from time to time. The
Depositor Education and Awareness Fund Scheme, 2014 [Scheme] was notified in the
Official Gazette on May 24, 2014. RBI issued operational guidelines on the Scheme to aﬂ
banks on May 27, 2014.

2.2 The Scheme states that for the promotion of depositors’ interests, a Committee formed to
administer and manage the fund in accordance with the Scheme, may register/recognize .
from time to time various institutions, organizations or associdtions, engaged in activities ‘
relating to depositor awareness and education, including those proposing to conduct i
programs for depositors of banks, organizing seminars and symposia for depositors and
undertaking projects and research activities relating to these areas. The Committes shall
determine and lay down the criteria for grant of financial assistance to institutions,
organizations and asscciations. Accordingly, the guidelines for the criteria for registering
institutions, organizations and associations for grant of financial assistance from the Fund P
were released by RBI on January 9, 2015. - _ :

2.3 50 applicants had applied for registration for grant of financial assistance from the Fund.
All the 90 applications after preliminary scrutiny were placed before the Depositor
Hducation and Awareness Fund Commitiee in its meeting held on March 26, 2015. The
Committee has short-listed some applications for detailed scrutiny, which is under way.
All the short-listed applications, after detailed scrutiny, will be placed before the
Commuittee in its next meeting to be held -on June 2015, After registration of applicants,
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the registered entities may apply to RBI for project-specific financizl assistance. The total
balance available with the Fund as on June 30, 20135 stands at around Rs 7875 crore. -

2.4 The Commitiee recommends utilization of this fund for carrying out a sustained campaign

across the country to educate the masses to distinguish between an 1]lega1 deposit scheme
and a legal deposzt scheme.

3. Also, as sfated in paragraph 14 in Chapter 3, DFS may also launch a website/ portal with
a complaint-reporting module which would be monitored by NIM. ‘All stzkeholders

running investors awareness program would be asked to mandatorily upload the details of
the program on this proposed website/ portal.
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1.

Chapter 6: Recommendations of the IMG:

Administrative Measares

National Intellizence Mechanism (INIM)

The Committee recommends creation of & National Intelligence Mechanism (NIM), in
partnership with the State Governments, which would collect, collate, analyze and
disseminate information on ongoing deposit-teking activities in” the country i &
coordinated manner to designated Central and State Law Enforcement Agencies. This
mechanism would have an integrated two-tier architecture in which the ground-level
mputs are initially processed at the State Level by the State level Intelligence
Mechanism (SLIM) and then consolidated at the Cenitral Level by the Central Level
intelligence Mechanism (CLIM) for forming a national picture. It is extremely
essential to take necessary action at the very beginning before such schemes become
large and the situation gets out-of-hand. Tt 1s, therefore recommended that the CE}I,
with its long experience of investigation into major economic crimes including Porizi

. Schemes, countrywide presence and capacity to coordinate with the State and Central

Government authorities, would act as the nodal aoenoy for carrying out the mandafe
of the NIM. ' '

State Level Intelligence Mechanism (SLTM)

The Head of CBI branches/zones in the States will be responsible for working of e
SLIM and will convene the monthly meetings that may include designated nodal
officers of the Reserve Bank of India, Securitiss and Exchange Board of Fndia,

Finance Department of State Governments, State Police (EOW/ CID — Crime Branch_ T

as nodal agency networked down to the police station level), State Registrar of
Cooperative  societies, Regional Eccnomic Intelligence Council; Income Tax.
Department, Customs & Central Fxcise, Registrar of Companies, Banking Tustitutiors

and other State Departments, Through the NIM, a Central Information repository e

set-up which will allow robust records to be accumulated that-will help in bolster
Govetnment’s efforts to detect illegal deposil taking activities. The progress of
investigation and action taken by the respective agencies would be monitored by &
statute backed Empowered Committee headed by a Secretary to-the Government of
India.

Ceniral Level Intelligence Mechanism

The information gathered through NIM would be shared with the Regulators viz.,
SEBL, RBIL SFIO, ED, Income-tax, FIU-IND, ete. with CBI providing the
coordinating and secretariat service. The designated representatives of these
regulators would be constantly in touch with &ach other through the secretariat service

provided by CBI and would also meet physicaily as often as may be required. The

overall monitoring of the efficacy of such arrangement may be provided by DES.

29{Pager

X




.  Enhencing Public Awareness To Identify Liegal Deposit-Taking Schemes.

The Committes recommends utilization of Depositor Education and Awareness Fund,

created vnder the Banking Regulation Act, 1949, for carrying out a sustzined
S camipaign throughout the country in close coordination with the State Govermnments, to
educate ihe mRasses to distinguish between an illegal deposit schere 'cind a legal
deposit witeme. The Commities also recommends that DFS rmay launch a websits/
rortal Witk a complairtreporting module which would be monitored by NIM. All
sakeholders running investors AWAYENESS program W_o'uld be ésked to mandatorily
wzpload the details of the program on this proposed website/ portal.

™

IL [| teeiwlative Measures
|

L T Central Act To Curb Illegal Deposit Taking Activity
ke Comnitiee recommends enactment of a comprehernsive Central Act, which apart
e from: providing strict penal actions against +he perpetrators of illégal deposit taking
schemes moﬁld also provide for protection of interést of depositors in légal deposit
schemmes. The Act would cétegqrj.se deposits i;ﬁd Regulated Deposit Schemes and

Urregulated Deposit Schemes so that a clear demargation serves bath as a guide for

“depositors and prevents proliferation of ‘Ponzi schemes’. The Act shall not only

| prohibit fraudulent default by dgposit—fakingresf_cablishments but_aj,s_o im_poge a general

| ban on conducting unregulated comruercizl 'depos_itr-tei;k'jng:éii_i.tivify‘ The Act shall
%"crjmin_aﬁze s_oliciﬁng; promoting, operating and accepting deposits in pursuance of an
i Unregulated Deposit Sch_ame. The p_efpef’trétors of sich un'regﬁlﬁted schemes shall be
}:)unishéfb}e__”1'7%2_1"5]1ri}j:qJ'r_i.s,c_}_ljJI-ni;;1;’5,= for a minimuzm term of three years Which may extend
o ten years and fine extendmg upto twice the Aot of ageregate fimds collected
(rom the subscribers, Further, frandulent default in repayment of Ie

{10t rendering service for which the deposit has been taken,

_ “would also constitute an
|offence and _Wou_ld be pumshable with an imprisonment upto Sevel years or a fine not
less than 5 Jakh but which may extend to 25 crore rupees ot three times the amount of
A | profits made out of such frandulent default, whichever is higher, or with both. Also, a
/ ’ more stringent punishment will be prescribed for repeat offe
| Act, an Empowered Committee shall be created 1o Dro
‘ disputes regarding jurisdiction of regulators vig-a-vis a particular scheme. The
Hmpowered Commitiee may recommend to the Central Government mvestigation of
cases of unregulated deposit-taking activities by the CBI if the spread of p 'Qerties of
hsuch scheme Or arrangemert is in more than one State and the tota] Value of the
seheme or arrangerment 1s of a magnitude that affects the public signﬁlémitlj}; The Act
+ wiould also provide a mechanism for restitution of amounts to the depositors,

nders. In pursuance of the
vide arbitration in case of

Cme—— e

- i The proposed Central Government Act would be implemented through the State
7 i3overnments, as is the case with PCMCSR Act, 1978. This law would prevail and

P werride the provisions of the existing State laws on e Protection of Interest of
Depositors Acts.
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. Amendments in Companies Act, 2013: Multi-State Co-operative Act, 2002: RRI Act,

1934 and SEBI Act, 1992 And Notifying More Authorities As Reportmg Enhtles
Under PMLA, 2002

The Committee recommends notifying Registrar of Companies, Multistate Co-
operative Registering Authority and Registrar of Cooperative Societies of States as
reporting entities for FIU-IND under PMLA 2002. Further action may be taken by
concerned Departrments/ Ministries.

There is a need to have a look at the definition of “advance” under the Companies
Act, 2013, There could be a case for providing a threshold with respect to the number
of persons from whom the advances are collected, above which taking approval may
be made a requirement. Perhaps such advances should be subject to stricter disclosure
norms, thereby adding a disincentive to use such ‘advance taking’ for the purposes of
a Ponzi scheme. MCA may examine this issue further for taking an appropriate view,

Legislative changes in the Multi-State Co-operative Act, RBI Act, 1934 and SEBI
Act, 1992 may be carried out through the proposed Bill i.e. Banning of Unregulated
Deposit Schemes and Protection of Depositors” Interests Bill, 2015. It was observed
by the IMG that the use of MSCS in raising public deposits is the weakest link in the
regulatory framework of unauthorized deposit taking. Therefore, the IMG
recommends amendments to the MSCS Act to ensure that multi-state co-operative
societies will not be allowed to accept deposits either from its owr members or from
the members of the public. The IMG also recommends amendments to the RR] Act,
1934 to ensure that amounts collected by state co-operative societies are deemed to be
deposits and thus bringing such state co-operative societies under the regulatory
purview of the RBL RBI should ensure that all NBFCs get registered with it and are
regulated. RBI shou!d take action against NBI'Cs which do not get registered with it.
The IMG recommends amendments to the SER] Act, 1992 to give SEBI the powers
of provisional attachment, without obtaining prior judicial approval for a period of 90
days, and to allow SEBI to attach properties other than bank accounts acquired from
the scheme property and personal assets of the persons responsible for the
management of the CIS.

iv.  Enacting the Real Estate (Regulation & Develgpment) Bill. 2013

It has been observed that many schemes are run under the garb of Real Estate
activities, whereby the promoters take ‘advances’ from investors with a promise of
providing a real estate property at the end of & time period or a fixed return if the
property is not provided. It has been noticed that a number of these transactons end
with the exchange of money and not property. The Real Estate (Regulation &
Development) Bill, 2013, after the proposed amendments, requires the developers to
compulsorily deposit {ifty percent of the amounts (advances) reafized for the real
estate project from the allottees (buyers) in a separate Escrow account within a period
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of fifteen days. The Committee recommends that the proposed regulator should

provide adequate regulatory over-sight over illegal deposit and/or advance taking
activities in the real estate sector.

v.  Enacting A New Law To Regulate Genuine Direct Selling-Activity 5
Following the Saradha Scam, many genuine direct selling companies saw an I
uncertainty in their future business models. Therefore, the Department of Consumer i ‘ :
Affairs’ proposed enactment in relation to Direct Selling should be expedited, thereby i ; |
filling a regulatory vacuum for genuine direct sellers, which would distinguish them
from Ponzi schemes masquerading as direct sellers. Once the law to regulate direct
selling activity 1s enacted, Department of Financial Services may tzke an appropriate SR
view regarding incorporating the provisions of the Prize Chits and Money Circulation D

Scheme (Banning) Act, 1978 [PCMCSRB Act] into the proposed new Central
Enactment and repealing the PCMCSB Act.

g
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NATIONAL INTELLIGENCE MECHANISM
TO MONITOR DEPOSIT TAKING ACTIVITIES

1. BACKGROUND

A High-Level Inter-Ministerial Group (IMG} has been formed uhder the
Chairmanship of Additional Secretary {Investment) in the Financial
Markets Division of the Department of Economic Affairs (Ministry of
Finance), Government of India, for identifying gaps in the existing
regulatory framéwork for deposit taking activities and to suggest
administrative/ legislative measﬁres inciuding fé'rmUlatioﬁ of a new faw
to cover all relevant aspects of ’deposit:taking’ activities by various

entities.

In the third meeting of the IMG held on 17-03-2015, it was decided that a
Sub-Group headed by Shri R.S. Bhatti, Joint Director, CB} will frame the
Standard Opeféting Procedure {SOP) for infelligence gathering and
sharing both at the level of Central Government and State Government,

The following were nominated as members of the sub-group:.

1. Shri Razj Singh, Joint Secretary, Department of Agr‘icultur‘e &
Cooperation

Smt. Renu Amitabh, Addl. Director, FIU-IND

ShriVinayak Azaad, Addl. Diractor General, CEIB

Shri Madhup Kumar Tewari, DIG, BS&FC, CBI

Shri R.S. Srivastav, CGM, SEB| ‘

Shri Vijay Gupta, Deputy Director (Banking), SFIO, MCA

L

The Sub-Group met on 19 and 23 March, 2015 and discussed issues

relating to the mandate.




2. DIMENSIONS OF ONGOING DEPOSIT-TAKING ACTIVITIES |

The Sub-Group deliberated on the dimensions of the ongoing deposit

taking activities in the country namely their geographical spread,

quantum of funds involved, promoters, modus operandi used to

circumvent existing laws and regulatory framework, socio-economic

category of target investors, role of commission agents in luring investors,

and efficacy of existing intervention/ architecture of Central and State-

level law enforcement agencies [LEAs).

The Sub-Group identified the following issues pertaining to the ongoing

deposit taking activities in the country:

)

There is no authentic report/ study which covers the ongoing
deposit taking activities in the country from a law enforcement
perspective. Also, no reliable data/ information is available
regarding the number of such schemes, funds collected, parsons
affected, details of promoters/ operators, commission agents
running these schemes and modus operandi used to lure
investors, The understanding of the Central and State-level

agencies is limited to their respective mandates but a

comprehensive national level assessment of all relevant

dimensions of such activities ts lacking.

The CBt investigatio‘ns‘ in different cases indicate. that the
deposit taking activities of such entities are spread across the

country covering nearly every state. Tentative estirmates hased
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(iv)

on entities investigated by the CBI #ili date, indicate that more
than Rs. 68,000 Crore has been collected from over 6 Crore

investors.

These schemes affect the entire spectrum of the society but

mainly target the lower economic strata characterized by low

income, low level of Iitéracy and gullibility to offers of exorbitant -

returns, and their dominant presencé is in the economically
backward areas of the country. They use a large nefwork of
commission agents recruited from the [6Cal popuiace, who play
a key role in luring investors through personal persuasion,

promising consistently high returns on investment.

The busiﬁess models of such schemes employ camouflaged
devices and hybrid schemes to dodge regulators and exploit
regu'latory gaps and ove'lrlaps. Of late there has been a
profiferation of innovative products in the market due to
technological advancements and extensive .use of websites to
market these products. The returns prom.ised in the schemes
are prima facie incapable of being generated. However, high
returns to investors are temporarily ensured through funds
received from incoming investors. Till the cycle of fresh infusion
of funds by new investors continues, the schemes are able to

avoid default. :

Compartmentalization of mandate of respective agencies,

legislative gaps, low priority and lack of capacity are factors




{vii)

(viil}

which contribute to lack of timely and effective interventicn in
checking these schemes. This is borne out by the fact that
criminal investigations have only been initiated on directions of

Hon’ble Supreme Court of india/ High Courts.

The promoters of such entities ‘buy’ poiitical and administrative
influence, associate ce!ebri‘ties/ popular figures as brand
ambassadors and spensor high profile events which allow them
to sustain their activities unhindered 'by various agehcies. In

certain cases, state authorities did not initiate action despite

complaints from regulatory bodies.

A noticeable modus operandi of promoters is to start siphoning
off funds during the initial stages itself to related entities.
Thereafter through a complex cycle of layered transfers, the
funds. are routed to unrelated entities and even out of the
country. Investigations are initiated belatedly and hence find it
chalienging to follow the maney trzil and even more difficult to
recover the funds. Needless to mention that the criminal
liabitity of promoters weakens as more lavers are brought in for
effecting transfer of funds. Further, many such entities maintain
incomplete data regarding identity of investors which raises
doubts on source of funds and makes return of money to

investors more difficult.

The focus of registering authorities like Registrar of Companies

in case of companies, Ministry of Agriculture for Multi-State

p—
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Cooperaﬁve Societies under the Multi-Level Cooperative
Societies Act, 2002 and State Governments for Chit Fund
Companies, Thrift Societies and State Cooperative Societies
under respective acts is éssentiall\'/ facilitative in nature and
effective oversight is absent. Also, the laws under which such
entities are régistered do not provide stringent punishment for

violations.

Prize Chits and Money Circulatioh Scheme {Banning) Act, 1978
is the chief statute attracted for taking criminal action in these
schemes. The enforcement of the sald Statute is within the
domain of reépective State Gavernments. However, the State
authorities with their limited perspective are not able to
appreciate the full extent of the issues. Such entities have also
devised strategies to escape full scrutiny by a single State by
having registration in one State, promoters are hased in second
State, Funds are collected from a third State and investments

are in a fourth State. These strategies of promaoters coupled ]

 with low priority to the subject and weak capacity, often inhihit

prompt/ effective response.

In view of the above, the Sub-Group is of the view that proposed
architecture of the Natlohal Intelligence Mechanism (NiM) to monitor

deposit taking activities should have the following features:-




Pan-india presence with working units in each State and
:

capacity to reach grassroots levels and remote corners of the

country.

Partnership with State Governments/agencies is crucial to

success but information given by them will need to be filtered.

An-integrated two-tier architecture in 'which the ground-level
inputs are initially.processed at the State level by the State Level
Intelligence Mechanism (SLIM} and then consolidated at Central
level by the Central Level Intelligence Mechanism (CLIM) for

forming a national picture.

[t has to be a multi-agency mechanism both at State level and
Central level with one agency being responsible for the
mandate. Speed of action, law enforcement perspective and
capacity for coordination with Central and State law

Enforcement Agencies is necessary on the part of the

designated agency so that the early warning alerts are promptly

sent to respective agencies for action.

Given the magnitude and scale of activities, it has to be
technology-driven with real-time data ‘sharing arrangements
with concerned agencies and ability to monitor developments in

cyberspace.

While operations can be handled by a designated agency, DFS

musi have a role to review action tzken by respective agencies,

There is an urgent need to review and amend Multi State

Cooperative Societies Act, 2002 PCMCSB Act, 1978 and relevant
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Central and State Acts as ongoing deposit taking activities
cannot be effectively controlled under the existing statutes.
Amendments are required to give more powers to the law
enforcement agencies and regulators to stbp such activities and
act against the promoters/ entities. Legislation is also n.eeded
to prdvide for & mechanism to return the maney to investors

who have {ost their life-time savings.

3. NATIONAL INTELLIGENCE MECHANISM: OBJECTIVES, ARCHITECTURE
& WORKING

In view of the aforementioned conclusions, there is need for a National

Intelligence Mechanism (NIM} focused on deposit taking activities in the

country. The objectives of the intelligence mechanism would be to collect,

collate, analyze and disseminate information on ongoing dep'osf’c taking

activities in the country in a coordinated manner to designated Central

and State Law Enforcement Agencies.

The Sub-Group is of the considered view that Central Bureau of
Investigation with its long experience of investigations into major
economic crimes including Ponzi Schemes, countrywide presence and
capacity to coordinate with the State and Central Government authorities
is well suited to act as the nodal agency for carrying out the mandate. The
NIM requires a two-tier structure with first tier being at the State level.
The Héad of CBI Branches/ Zones in States will be responsible for working
of the State tevel Intelligence Mechanism (SLIM) and will also convene
the monthly meetings which may include designated nodal officers of the

following stakeholders:




Reserve Bank of India
Securities and Exchange Board of India
Finance Department, State Governments .

Sl

State Police (EOW/ CID-Crime Branch as nodal agency networked
down to the police station level)

State Registrar of Cooperative Societies

Regionat Economic Intelligence Council

Income Tax Department

Customs & Central Excise

LN

Registrar of Companias
10.Banking Institutions (need based)
11.0ther State Departments (invitees — need based)

A standardized information-gathering proforma will be designed in
consultation with designated State & Central a..genci_es to seek relevant
details of deposit taking activities. Information will be sought from the
stakeholders in the prescribed proforma and compiled. This information

will be supplemented by open source information available in media,

internet, from complaints received etc. and then consolidated by the CB

Branch at the State ievel. However, it may be appreciated that the

information received will often be incomplete, misleading and may
require additional clarification/ verification/ filling of gaﬁ)s. This will be
done by the CBl unit in-house through human _inteili_gencé assets
deployed at the ground level, consultation and inputs from stakeholders
as also technical tools. T"_hié process of refining and filtering will ensure
that only relevant data is retained and acted upon. Thereafter, a State
level report would. be compiled by the CBI Branch and sent to the CBI
Headquarters. Relevant inputs shall also be shared with the relevant law

enforcement agencies and regulators for prompt action.




N,

At the Central fevel the designated officer of CBI will be responsible for
working of the Central Level intelligence Mechanism (CLIM) and will hold
periodic meetings with following stakeholders at Delhi:

Reserve Bank of India

Financial intelligence unit

Securities and Exchange Board of India
Central Economic Intelligence Bureau
Registrar of Companies, SFI0 (MCA)
income Tax-Department

Customs & Central Excise

Banking Institutions (need based}
Other LEAs/ [As (Invitees — need based)

e

All State level repﬁrts would be compiled, collated and analyzed at the CBI
Hars. for developing a national assessment as many such entities operate
under different names in various States. Wherever required the State
inputs would be refined/ verified and augmented through consultation
and inputs from other stakeholders-for making a credible assessment. It
is proposed to have a technology vertical at the CBl Headquarters, which
will actas an elec_trani-c data warehouse, equipped with requisite Business

Intelligence technology to further analyze the inputs. This vertical shall

also monitor the cyberspace including socia media and relevant websites -

for gathering information regarding deposit-taking activities. The
technology vertical would take advantage of the systems afready in place

with various stakeholders as explzined below:-

(i) - FIU generates STRs on bank transactions and also on domestic
related party transactions based on red flags.
(i)  MCA website (MCA21) hosts substantial information on

approximately 14 Lakh registered companies.
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(iii}  SEBI already has a database of commission agents involved in
operation of Panzi schemes.
{iv)  CBI has a database of econamic offenders including operatives in

major Ponzi schemes

The fechmlogy verticai will have a secure real time data-sharing network
among all stakeholders for seamless exchange of data between existing
databases to génerate a draft National Intelligence Assessment Report.
the National Intelligence Assessment Report will be finalized in

consultation with the stakeholders during the periodic meetings.

The Central Level Intelligence Mechanism (CLIM) will also put in place the

protocols regarding sharing of final Inputs with law enforcement age ncies

and regulators with the approval of DFS. The relevant i'nputs as per the

final National Intelligence Assessment Report shéll be shared with
relevant agencies as perthese protocols. DFS may periodically review the
action taken by respective agencies. Over time these National Intelligence
Assessment Reports will provide useful inputs for poﬁcy~méking and
legislative changes. DFS may also consider launching an investors
awareness programme through a designated agency/ Ministry, preferably
‘also in regional languages for reaching the target groups, through media
campaigns and . a website/ portal with a complaint-reporting module
which would be monitored by NIM. All stakeholders running investors
awareness program would be asked to mandatorily upload the details of

the program on this proposed website/ portal.
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The various states have their own unique rezlities and these will have to
be kept iﬁ mind while framing working protocols (SOPs) and designing
uniform formats/ templates for information-exchange. it is therefore
necessary to have extensive consultation with the States and other
stakeholders. The consultation will also vield inputs for designing a
customized training programme for all participating institutions. Such a
training will ensure uniforrﬁity and better quality of information exchange
and more cooperation amongst central and state LEAs. Some of the States

LEAs have weak capacities which may need to be augmented.

The estahlishment and functioning of the proposed National Intelligence
Mechanism will require additional allocation of funds to the CBI for

manpower, technology and related requirements.
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